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SUBJECT:  Authority  of  the  Public  Utilities  Commission 

( H PUC " ) and  Its  Staff  to  Settle  Civil  Lawsuits 
and  Unlitigated  Claims  Filed  Against  the 
City  and  County  of  San  Francisco  ("City") 


REQUESTED  BY:  DEAN  COFFEY,  Acting  General  Manager,  PUC 

DEBORAH  ROHRER,  Manager  of  Contracts  and  Claims 


PREPARED  BY:  BURK  E.  DELVENTHAL 

JUDITH  A.  BOYAJIAN 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 

1.  Is  the  PUC  or  the  City  Attorney  authorized  to  negotiate 
settlements  of  civil  lawsuits  against  the  City  arising  out  of 
matters  under  the  PUC's  jurisdiction? 

2.  Is  the  PUC  or  the  City  Attorney  authorized  to  negotiate 
settlements  of  unlitigated  claims  against  the  City  arising  out  of 
matters  under  the  PUC’s  jurisdiction? 

CONCLUSIONS 

1.  With  respect  to  civil  lawsuits,  the  City  Attorney  has 
the  exclusive  authority  to  negotiate  settlements.  However, 
settlements  of  litigation  arising  out  of  matters  or  property 
under  the  PUC's  jurisdiction  must  be  approved  by  the  PUC. 

2.  With  respect  to  unlitigated  claims,  the  PUC  and  its 
staff  negotiate  settlements.  However,  all  settlements  must  be 
approved  in  writing  by  the  City  Attorney. 

ANALYSIS 
CIVIL  LAWSUITS 

The  settlement  of  litigation  which  involves  matters  or 
property  under  the  PUC's  jurisdiction  is  governed  by  Sections 
3.401,  3.594  and  7.703  of  the  San  Francisco  Charter  and  Sections 
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10.22-2  and  10.24(c)  of  the  San  Francisco  Administrative  Code. 
Pursuant  to  those  provisions,  the  City  Attorney  has  the  exclusive 
authority  to  settle  litigation  against  or  in  favor  of  the  City. 
However,  a settlement  relating  to  matters  or  property  under  the 
PUC's  jurisdiction  must  be  approved  by  resolution  of  the  PUC . 

The  City  Attorney’s  authority  over  litigation  is  set  forth 
in  Charter  Section  3.401.  It  provides  in  relevant  part: 

* * * 

The  city  attorney  must  represent  the  city  and 
county  in  all  actions  and  proceedings  in  which  it 
may  be  legally  interested,  or,  for  or  against  the 
city  and  county,  or,  any  officer  of  the  city  and 
county  in  any  action  or  proceeding,  when  directed 
so  to  do  by  the  supervisors,  except  where  a cause 
of  action  exists  in  favor  of  the  city  and  county 
against  said  officer.  Whenever  any  cause  of  action 
exists  in  favor  of  the  city  and  county,  the  city 
attorney  shall  commence  the  same  when  within  his 
knowledge  or  when  directed  so  to  do  by  the 
supervisors.  He  shall  give  his  advice  or  opinion 
in  writing  to  any  officer,  board  or 
commission  of  the  city  and  county  when  requested. 

Except  as  otherwise  provided  in  this  charter,  he 
shall  not  settle  or  dismiss  any  litigation  for  or 
against  the  city  and  county,  unless,  upon  his 
written  recommendation,  he  is  ordered  so  to  do  by 
ordinance.  . . . 

This  portion  of  Charter  Section  3.401  contains  two  propositions 
relevant  to  this  inquiry.  First,  the  City  Attorney  is  the  City's 
Charter-mandated  representative  in  all  actions  or  proceedings  for 
or  against  the  City.  Second,  subject  to  exceptions  set  forth  in 
other  provisions  of  the  Charter,  the  City  Attorney  may  not  settle 
or  dismiss  any  litigation  unless,  upon  her  written 
recommendation,  she  is  ordered  to  do  so  by  ordinance. 

One  of  the  "other"  provisions  of  the  Charter  is  Section 
3.594,  which  provides  in  relevant  part: 

The  city  attorney,  as  the  legal  advisor  of  the 
[public  utilities]  commission,  may,  with  the 
approval  of  the  commission,  compromise,  settle  or 
dismiss  any  litigation  or  proceedings  which  may 
be  pending  for  or  on  behalf  of  or  against  said 
commission  relative  to  any  matter  or  property 
under  its  jurisdiction.  . . . 
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Charter  Section  3.594  vests  in  the  PUC  the  authority  to  approve 
the  City  Attorney's  settlement  of  civil  lawsuits  relating  to 
matters  or  property  under  the  PUC ’ s jurisdiction.  However,  the 
City  Attorney's  authority,  under  Charter  Section  3.401,  supra , to 
represent  the  City  in  and  negotiate  settlements  of  all  actions 
remains  unchanged.  Accordingly,  the  City  Attorney  is  empowered 
to  "compromise,  settle  or  dismiss"  litigation  arising  out  of 
matters  or  property  under  the  PUC ’ s jurisdiction.  The  PUC  has 
only  the  power  of  approval. 

This  interpretation  squares  with  the  basic  concept  of  our 
Charter.  Under  the  Charter,  the  only  entity  that  enjoys  the 
reserve  power  is  the  Board  of  Supervisors,  which  is  empowered  to 
exercise  all  City  powers  not  reserved  to  the  people  or  delegated 
to  other  officials,  boards  and  commissions  by  the  Charter. 
(Charter  § 2.101;  West  Coast  Advertising  Co.  v.  San  Francisco 
(1939)  14  Cal. 2d  516.)  City  officers,  boards,  and  commissions 
may  exercise  only  those  municipal  powers  expressly  delegated  to 
them.  (See  Charter  § 1.101;  Douglass  v.  City  of  Los  Angeles 
(1935)  5 Cal. 2d  123,  129.)  Since,  under  the  Charter  provisions 
discussed  above,  the  City  Attorney  is  given  the  exclusive 
authority  to  negotiate  settlements  of  litigation,  the  PUC  and  its 
staff  may  not  do  so.  ( Ibid . ) Accordingly,  the  PUC  is  only 
empowered  to  approve  or  disapprove  settlements  negotiated  by  the 
City  Attorney  with  respect  to  litigation  involving  matters  or 
property  within  the  PUC ' s jurisdiction.  (Charter  §§  3.401  and 
3.594.) 

Our  conclusion  is  also  consistent  with  the  ordinances 
enacted  by  the  Board  of  Supervisors  that  govern  settlement  of 
litigation  against  the  City.  Charter  Section  7.703  empowers  the 
Board  to  "prescribe  the  method  whereby  claims  or  litigation,  or 
proceedings,  based  thereon,  may  be  settled,  compromised,  adjusted 
or  dismissed."  Pursuant  to  this  Charter  authority,  the  Board  of 
Supervisors  enacted  Sections  10.20  et  seq . of  the  San  Francisco 
Administrative  Code.  Section  10.22-2  provides  in  pertinent  part: 

The  City  Attorney  is  authorized  and  directed 
to  compromise  and  settle,  by  payment  not 
exceeding  $5,000,  any  litigation  against  the  City 
and  County  with  respect  to  which  the  City 
Attorney  and  the  head  of  the  department  which  has 
jurisdiction  over  the  matter  or  property  giving 
rise  to  the  litigation  recommend  such  settlement 
in  writing,  . . . subject  to  approval  by 

resolution  of  the  board  or  commission  having 
jurisdiction  over  such  department  in  other  cases. 

. . . (Emphasis  added.) 
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Identical  language  with  respect  to  litigated  claims  in  favor  of 
the  City  is  set  forth  in  San  Francisco  Administrative  Code  Section 
10.24(c) . 

This  duty  and  authority  of  the  City  Attorney  is  one  of  the 
checks  and  balances  built  into  the  Charter.  As  an  elected 
official,  the  City  Attorney  owes  directly  to  the  people  her  duty 
of  allegiance  to  represent  the  City.  (See  San  Francisco  Charter 
of  1931  by  Francis  Keesling,  pp.  40-41;  City  Attorney  Ops.  Nos. 
84-7  at  pp.  7-9,  86-13,  and  86-10.)  Even  when  the  City  Attorney 
represents  City  officers  and  employees  acting  in  the  course  and 
scope  of  their  employment,  the  only  entity  with  legal  standing  as 
a party  in  the  action  is  the  City  itself.  (Ward  v.  Superior  Court 
(1977)  70  Cal.  App.3d  23,  32.)  By  vesting  in  the  City  Attorney 
the  authority  to  control  all  litigation  and  making  that  official 
elected  and  hence  accountable  to  the  people,  the  drafters  chose  to 
protect  the  City  Attorney  and  the  public  interest  from  conflicting 
loyalties  that  could  attend  an  attorney  serving  at  the  pleasure  of 
and  controlled  by  the  City's  constituent  boards,  commissions, 
officials,  and  employees.  (Keesling,  supra . ) 

The  City  Attorney's  authority  to  represent  the  City  in  legal 
actions,  which  authority  includes  approval  over  the  settlement  or 
compromise  of  litigation,  is  a nondelegable.  Charter-mandated  duty 
of  the  office.  Accordingly,  once  an  action  is  brought  against  the 
City,  the  City  Attorney  has  exclusive  control  over  the  litigation 
and  over  the  negotiation  of  any  settlement. 

However,  the  City  Attorney's  settlement  approval  authority 
is  not  exclusive.  Charter  Section  3.401,  supra , provides:  "Except 
as  otherwise  provided  in  this  charter,  [the  City  Attorney]  shall 
not  settle  or  dismiss  any  litigation  for  or  against  the  City, 
unless,  upon  his  written  recommendation,  he  is  ordered  to  do  so  by 
ordinance."  For  matters  under  the  PUC ' s jurisdiction,  the  City 
Attorney  must  receive  settlement  authority  from  the  PUC.  (Charter 
§ 3.594,  supra . ) Analogous  Charter  provisions  require  settlement 
approval  of  the  Airports  Commission  and  the  Port  Commission. 

These  provisions  act  as  a check  upon  the  City  Attorney's  authority 
to  represent  the  City  in  litigation  and  to  negotiate  settlements. 

We  therefore  advise  that  once  litigation  has  been  filed 
against  the  City,  the  City  Attorney  has  exclusive  control  over 
that  litigation.  Authority  over  the  litigation  includes  the  power 
to  negotiate  and  recommend  a settlement.  If  the  litigation 
involves  matters  or  property  under  the  PUC ' s jurisdiction,  the  PUC 
is  empowered  to  approve  or  disapprove  any  settlement  recommended 
by  the  City  Attorney.  However,  the  PUC  has  no  authority  to  to 
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negotiate  and  recommend  a settlement.  If  the  litigation  involves 
matters  or  property  under  the  PUC ' s jurisdiction,  the  PUC  is 
empowered  to  approve  or  disapprove  any  settlement  recommended  by 
the  City  Attorney.  However,  the  PUC  has  no  authority  to 
negotiate  settlements  of  litigation.  A contrary  conclusion  would 
result  in  a non-elected  body  such  as  the  PUC  exercising  broader 
authority  over  its  settlements  than  the  elected  members  of  the 
Board  of  Suprvisors  exercises  over  settlements  within  the  Board's 
jurisdiction . 

UNLITIGATED  CLAIMS 

Settlement  of  claims  is  governed  by  Sections  900  et  seq . of 
the  California  Government  Code,  as  well  as  by  provisions  of  the 
San  Francisco  Charter  and  the  San  Francisco  Administrative  Code. 

Government  Code  Section  935.2  provides: 

A charter  provision,  or  a local  public  entity 
by  ordinance  or  resolution,  may  establish  a 
claims  board  or  commission  of  not  less  than  three 
members  to  perform  such  functions  of  the 
governing  body  of  the  public  entity  under  this 
part  as  are  prescribed  by  the  local  public 
entity.  A charter  provision,  ordinance,  or 
resolution  may  provide  that,  upon  the  written 
order  of  the  claims  board  or  commission,  the 
auditor  or  other  fiscal  officer  of  the  local 
public  entity  shall  cause  a warrant  to  be  issued 
upon  the  treasury  of  the  local  public  entity  in 
the  amount  for  which  a claim  has  been  allowed, 
compromised  or  settled. 

Section  935.4  contains  substantially  identical  language  with 
respect  to  settlement  of  claims  by  an  employee  of  the  local  public 
entity,  except  that  settlement  authority  is  limited  to  $20,000 
absent  charter  authorization. 

Charter  Sections  7.703,  3.598  and  3.401  address  unlitigated 
claims.  Section  7.703  provides  that  all  claims  for  money  damages 
against  the  City  must  be  filed  in  accordance  with  the  general  laws 
of  the  State  of  California.  It  further  provides  that,  "[e]xcept  as 
otherwise  provided  for  in  other  sections  of  the  charter,  the  board 
of  supervisors,  by  ordinance,  shall  prescribe  the  method  whereby 
claims  or  litigation,  or  proceedings,  based  thereon,  may  be 
settled,  compromised,  adjusted  or  dismissed." 
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Acting  pursuant  to  the  above-cited  Government  Code  provisions 
and  Charter  Section  7.703,  the  Board  of  Supervisors  adopted  Article 
II,  Sections  10.20  et  seq . of  the  San  Francisco  Administrative  Code 
regarding  settlement  of  claims.  Those  sections  generally  provide 
that  unlitigated  claims  may  be  settled  on  the  written 
recommendation  of  the  applicable  department,  board  or  commission, 
with  the  written  approval  of  the  City  Attorney.  Settlement  of 
claims  in  excess  of  $5,000  require  the  additional  approval  of  the 
Board  of  Supervisors. 

Section  10.20-6  specifically  addresses  the  disposition  of 
claims  by  the  PUC,  the  Port  Commission  and  the  Airports 
Commission.  That  section  provides: 

Pursuant  to  Sections  935.2  and  935.4  of 
Government  Code,  State  of  California,  and 
Sections  3.581,  3.585,  3.594,  3.598,  3.690,  3.691 
and  3.694  of  the  Charter  of  the  City  and  County 
of  San  Francisco,  the  Port  Commission,  Public 
Utilities  Commission  and  Airports  Commission  are 
hereby  authorized  to  perform  all  functions  of  the 
Board  of  Supervisors  under  Part  III  of  Division 

3.6  of  Title  I of  Government  Code,  State  of 
California,  relative  to  claims  arising  out  of  or 
in  connection  with  any  matter  or  property  under 
their  respective  jurisdictions;  provided, 
however,  that  applications  for  leave  to  present 
late  claims  pursuant  to  Section  10.20-7  of  the 
San  Francisco  Administrative  Code  and  Section 

911.6  of  Government  Code,  State  of  California, 
may  be  acted  upon  by  the  respective  commission, 
the  chief  executive  officer  thereof  or  a duly 
designated  employee  thereof. 

In  carrying  out  these  functions,  the 
respective  commissions  above  designated  may 
authorize,  within  prescribed  limits,  designated 
officers  or  employees  to  extend  by  agreement  with 
the  claimant  the  time  within  which  the  claim  may 
be  considered  for  allowance  or  compromise  and 
settlement.  (Emphasis  added.) 

Since  the  Board  of  Supervisors  has  empowered  the  PUC,  Airports 
Commission,  and  Port  Commission  to  perform  all  functions  of  the 
Board  relative  to  unlitigated  claims  under  those  commissions' 
respective  jurisdictions,  we  must  first  identify  the  Board's 
functions  with  respect  to  claims. 


' 
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The  California  Government  Code  requires  the  Board  of 
Supervisors  (as  the  City's  governing  body)  or  its  designee  to 
consider  all  claims  presented  and  take  action  to  reject,  allow, 
compromise  or  settle  a claim  within  the  time  prescribed  by  state 
law.  (Gov.  Code  §§  910  et  seg . ) Local  public  entities  are 
authorized  to  establish  claims  procedures.  (Gov.  Code  §§  935  et 
seg. ) 


Under  the  City's  general  claims  procedure,  disposition  of 
claims  is  governed  by  Charter  Section  3.401,  supra , and 
Administrative  Code  Section  10.20-5.  Charter  Section  3.401 
provides  in  pertinent  part: 

(c)  There  is  established  in  the  office  of  the 
city  attorney  a bureau  of  claims  investigation 
and  administration  which  shall  have  the 
responsibility  of  investigation,  evaluating  and 
processing  for  the  several  boards,  commissions 
and  departments  all  claims  for  money  or  damages 
made  upon  the  city  and  county  pursuant  to  Section 
7.703  of  this  charter  or  the  general  law  of  the 
State  of  California.  Claim  investigation 
functions  of  the  police  department  in  existence 
on  June  4,  1986,  shall  continue  as  an  adjunct  to 
the  bureau  established  under  this  section. 

Claims  functions  of  the  public  utilities 
commission  shall  remain  under  that  commission 
unless  transferred  to  the  bureau  of  claims 
investigation  and  administration  by  ordinance  of 
the  board  of  supervisors.  . . . 

Administrative  Code  Section  10.20-5  provides  that  the  Controller 
shall  forward  all  claims  other  than  those  subject  to 
Administrative  Code  Section  10.20-6,  supra  — i . e . , relating  to 
matters  or  property  under  the  jurisdiction  of  the  PUC,  the 
Airports  Commission,  or  the  Port  Commission  --  to  the  City 
Attorney,  who  must  review  them  for  compliance  with  Government 
Code  requirements.  The  City  Attorney  is  expressly  authorized  to 
reject  any  and  all  claims  forwarded  by  the  Controller.  The  final 
paragraph  of  Section  10.20-5  provides: 

Further  action  by  the  City  Attorney  in 
connection  with  a claim  shall  be  governed  by  the 
provisions  of  Sections  10.21  and  10.22  of  the  San 
Francisco  Administrative  Code.  The  City  Attorney 
is  authorized  to  extend,  by  agreement  with  the 
claimant,  the  time  within  which  the  City  Attorney 
may  consider  a claim  for  purposes  of  payment  or 
compromise  under  Sections  10.21  and  10.22. 

(Emphasis  added.) 
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Sections  10.21  and  10.22  address  generally  the  approval  of 
claims.  Section  10.21  covers  claims  under  $5,000  and  Section 
10.22  covers  claims  exceeding  $5,000.  Basically,  both  of  these 
sections  provide  that  any  unlitigated  claim  against  the  City  may 
be  allowed,  settled,  or  compromised  on  the  written  recommendation 
of  the  head  of  the  department  (or  of  the  board  or  commission  in 
charge  of  the  department)  against  which  the  claim  is  made  "... 
with  the  written  approval  of  the  City  Attorney."  The  only 
difference  between  the  two  sections  is  that  settlement  of  claims 
in  excess  of  $5,000  requires  the  approval  of  the  Board  of 
Supervisors . 

As  discussed  above,  the  PUC,  Airports  Commission  and  Port 
Commission  perform  the  functions  of  the  Board  of  Supervisors  over 
claims.  Under  the  City’s  claims  procedure,  the  Board  of 
Supervisors'  authority  over  claims  is  to  approve  the  settlement 
of  claims  in  excess  of  $5,000.  Therefore,  by  its  express 
language.  Section  10.20-6,  supra , only  empowers  the  PUC,  Airports 
Commission  and  Port  Commission  to  exercise  the  Board's  power  of 
approval  over  settlement  of  claims  in  excess  of  $5,000.  Section 
10.20-6  manifests  no  legislative  intent  to  remove  the  City 
Attorney's  authority  to  approve  settlements  of  all  claims, 
whether  or  not  they  relate  to  matters  or  property  under  the 
jurisdiction  of  those  commissions.  Further,  the  City  Attorney's 
settlement  approval  authority  over  claims  must  necessarily  be 
implied  from  the  City  Attorney's  express  authority  and  control 
over  litigation  provided  in  Charter  Section  3.401,  in  that  the 
determination  whether  to  settle  or  deny  a claim  determines  which 
claims  will  be  litigated. 

Moreover,  a conclusion  that  by  enacting  Section  10.20-6  the 
Board  of  Supervisors  did  intend  to  remove  the  City  Attorney's 
authority  to  approve  settlements  of  PUC  claims  would  lead  to  an 
absurd  result.  In  all  settlements  of  claims  approved  by  the 
Board  of  Supervisors,  the  Administrative  Code  requires  approval 
by  the  City  Attorney.  (Admin.  Code  § 10.22.)  Hence,  the  Board 
of  Supervisors  has  chosen  to  require  the  City  Attorney's  written 
approval  of  the  settlement  of  a claim  before  the  Board  itself  may 
authorize  it.  It  would  be  unreasonable  to  conclude  that  the 
Board  intended  to  give  greater  powers  to  the  PUC,  Airports 
Commission,  and  Port  Commission  than  it  has  reserved  to  itself  in 
connection  with  the  settlement  of  claims. 

Further,  as  mentioned  above,  the  Charter  expressly 
authorizes  the  City  Attorney  to  investigate,  evaluate  and  process 
claims  for  money  or  damages  on  behalf  of  the  several  boards, 
commissions  and  departments.  (Charter  §3. 401(c).)  The 
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Administrative  Code  requires  the  City  Attorney’s  approval  of  the 
settlement  of  all  unlitigated  claims.  Although  Charter  Section 
3.401(c)  provides  that  claims  function  of  the  PUC  remain  under 
that  Commission  unless  transferred  to  the  City  Attorney's  claims 
bureau,  nothing  in  that  Charter  section  manifests  my  intent  to 
alter  the  City  Attorney's  authority  to  approve  the  settlement  of 
claims.  We  therefore  conclude  that  like  all  other  departments, 
boards  and  commissions,  the  PUC  must  obtain  the  City  Attorney's 
prior  written  approval  of  a negotiated  settlement  of  an 
unlitigated  claim.  However,  since  Administrative  Code  Section 
10.20-6  expressly  authorizes  the  PUC  to  exercise  the  powers  of 
the  Board  of  Supervisors,  the  Board's  approval  of  settlements 
over  $5,000  is  not  required. 

Our  conclusion  is  not  altered  by  the  provisions  of 
Administrative  Code  Section  10.25,  which  provides: 

The  provisions  of  Section  10.21  to  10.24  of 
this  code  shall  not  apply  to  claims  presented 
against,  by  or  in  favor  of  any  municipally-owned 
utility  under  the  jurisdiction  of  the  Public 
Utilities  Commission,  or  claims  referred  to  the 
Bureau  of  Delinquent  Revenue  Collection,  pursuant 
to  the  provisions  of  Sections  10.37  to  10.42  of 
this  code.  (Emphasis  added.) 

That  section  merely  provides  that  PUC  claims  governed  by  Sections 
10.37  to  10.42  are  settled  pursuant  to  the  provisions  of  those 
sections,  rather  than  pursuant  to  Sections  10.21  and  10.22. 

San  Francisco  Administrative  Code  Sections  10.37  to  10.42 
concern  the  collection  of  delinquent  revenues.  Under  those 
sections,  the  Bureau  of  Delinquent  Revenue  Collection  is 
responsible  for  collecting  and  (with  the  consent  of  the 
Controller  and  the  applicable  department  or  office)  may 
compromise  and  settle  all  delinquent  accounts,  except  for  those 
involving  municipally-owned  utilities  under  the  jurisdiction  of 
the  PUC  or  Airports  Commission,  the  Department  of  Social 
Services,  the  Port,  and  the  Tax  Collector.  (Admin.  Code  §§  10.38 
and  10.40.)  Section  10.41  governs  the  collection  of  delinquent 
municipally-owned  utility  accounts. 

Section  10.41  provides: 
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The  collection  of  delinquent  revenues  and 
delinquent  accounts  due  to  any  municipally-owned 
utility  under  the  jurisdiction  of  the  Public 
Utilities  Commission  shall  be  made  in  accordance 
with  the  provisions  of  Section  3.598  of  the 
Charter . Accounts  due  to  any  such  utility  and 
which  are  delinquent  for  more  than  90  days  shall 
be  reported  by  the  head  of  the  utility  or  by  the 
Manager  of  Utilities  to  the  Controller.  I f the 
head  of  the  utility  or  the  Manager  of  Utilities 
is  of  the  opinion  that  the  accounts  cannot  be 
collected,  they  may,  with  the  approval  of  the 
Controller,  be  cancelled.  In  the  event  of  such 
cancellation,  the  utility  or  the  Public  Utilities 
Commission  shall  no  longer  be  responsible  for 
their  collection.  (Emphasis  added.) 

Charter  Section  3.598  provides  in  pertinent  part: 

The  public  utilities  commission  shall  have 
power  to  fix,  change  and  adjust  rates,  charges  or 
fares  for  the  furnishing  of  service  by  any 
utility  under  its  jurisdiction,  and  to  collect  by 
appropriate  means  all  amounts  due  for  said 
service,  and  to  discontinue  to  delinquent 
customers  and  to  settle  and  adjust  claims  arising 
out  of  the  operation  of  any  said  utilities . 

. . . (Emphasis  added.) 

Since  Sections  10.37  to  10.42  govern  both  delinquent 
accounts  under  the  PUC ' s jurisdiction  and  those  that  are  the 
responsibility  of  the  Bureau  of  Delinquent  Revenue  Collection, 
the  reference  in  Section  10.25,  supra , to  Sections  10.37  to  10.42 
must  apply  to  both  types  of  claims.  (Wholesale  T.  Dealers  v. 
National  Etc.  Co.  (1938)  11  Cal. 2d  634,  659.)  The  fact  that 
there  is  a comma  after  the  clause  "or  claims  referred  to  the 
Bureau  of  Delinquent  Revenue  Collection"  further  indicates  that 
the  reference  to  Sections  10.37  to  10.42  was  intended  to  apply  to 
both  types  of  claims.  (Ibid;  Board  of  Trustee  v.  Judge  (1975)  50 
Cal.App.3d  920,  928,  fn.  4 and  cases  cited  therein.) 

Accordingly,  delinquent  utility  accounts  under  the  PUC  ’ s 
jurisdiction  are  settled  pursuant  to  Administrative  Code  Section 
10.41  and  Charter  Section  3.598;  all  other  claims  involving 
matters  or  property  under  the  PUC * s jurisdiction  are  settled 
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pursuant  to  Sections  10.21  and  10.22.  Those  sections  require  the 
City  Attorney's  approval  for  the  settlement  of  claims. -/ 

Nor  is  our  conclusion  altered  by  the  provision  of  Charter 
Section  3.401,  supra , stating  that  the  "[c]laims  functions  of  the 
public  utilities  commission  shall  remain  under  that  commission 
unless  transferred  to  the  bureau  of  claims  investigation  and 
administration  by  ordinance  of  the  board  of  supervisors." 

Charter  Section  3.401,  supra , plainly  empowers  the  City  Attorney 
to  investigate,  evaluate  and  process  all  claims  for  money  or 
damages  for  the  various  departments,  boards  and  commissions.  The 
only  exceptions  are  "claim  investigation  functions"  of  the  police 
department  and  "claims  functions"  of  the  PUC . As  discussed 
above,  PUC  claims  functions  relate  only  to  the  negotiation  of 
settlements  of  unlitigated  claims  (Admin.  Code  §10.20  et  seq . ) 
and  the  collection,  settlement  and  adjustment  of  delinquent 
accounts.  (Charter  §3.598  and  Admin.  Code  § 10.41.)  In  either 
case,  the  written  approval  of  the  City  Attorney  is  required  in 
order  to  settle  and  compromise  such  claims. 

We  therefore  advise  that  with  respect  to  unlitigated  claims 
under  $5,000  that  arise  out  of  or  in  connection  with  any  matter 
or  property  under  the  jurisdiction  of  the  PUC,  settlements  may  be 


We  note  that  that  both  Charter  Section  3.598,  supra , 
and  Administrative  Code  Section  10.41,  supra , are  silent  with 
respect  to  the  City  Attorney's  involvement  in  the  settlement  of 
delinquent  municipally-owned  revenue  accounts.  Accordingly,  the 
provisions  of  Charter  Section  3.401,  supra , must  apply.  That 
section  provides  that  "[w]henever  any  cause  of  action  exists  in 
favor  of  the  city  and  county,  the  city  attorney  shall  commence 
the  same  when  within  his  knowledge  or  when  directed  to  do  so  by 
the  supervisors."  Since  every  claim  is  a potential  cause  of 
action,  approval  of  the  City  Attorney  must  be  received  before 
either  the  PUC,  the  Port  or  the  Airports  Commission  may  settle  or 
compromise  delinquent  revenue  claims.  (Charter  § 3.401.) 

We  note  further  that  the  cancellation  of  a delinquent 
revenue  claim  pursuant  to  Section  10.41,  supra , requires  a 
determination  that  the  account  is  "uncollectible."  Since  an 
account's  uncollectibility  requires  a legal  analysis,  the 
approval  of  the  City  Attorney  is  necessarily  implied  under  the 
Charter  provisions  giving  the  City  Attorney  the  authority  to 
represent  the  City's  legal  interests.  ( Ibid . ) 


Donald  Birrer 
Deborah  Rohrer 


OPINION  NO.  88-  1 


January  26  , 1988 


12 


negotiated  by  the  PUC  staff  and  approved  by  the  head  of  the 
department,  by  the  General  Manager  of  the  PUC  or  by  the  PUC 
itself,  with  the  written  approval  of  the  City  Attorney.  With 
respect  to  claims  in  excess  of  $6,000,  settlements  must  be 
approved  by  the  PUC  and  the  City  Attorney.  Settlement, 
compromise,  or  cancellation  of  claims  relating  to  delinquent 
municipally-owned  utility  accounts  also  require  the  City 
Attorney's  written  approval. -y 


Our  conclusion  that  the  City  Attorney  must  approve 
all  settlements  of  claims  negotiated  by  the  PUC  has  been 
recognized  by  the  PUC  in  its  Resolution  No.  77-0184,  which 
provides  in  part  that: 

"Upon  the  written  recommendation  of  the  respective 
manager  of  departments  or  bureaus  under  the  juris- 
diction of  this  Commission,  with  the  approval 
of  the  City  Attorney  and  the  General  Manager 
of  Public  Utilities  or  the  Secretary,  any  claim 
for  or  on  behalf  of  or  against  any  department  or 
bureau  under  the  jurisdiction  of  this  Commission 
which  arises  against  or  in  favor  of  any  person,  firm 
or  corporation  which  exceeds  in  amount  the  sum  of 
$3,000.00  [amended  by  Resolution  No.  86-0253  to 
$15,000.00]  may  be  settled  and  compromised." 

(Emphasis  added.) 


APPROVED : 


Very  truly  yours. 


LOUISE  H.  RENNE 
City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


LOUISE  H.  RENNE 
City  Attorney 
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Louise  H.  Renne, 
City  Attorney 
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SUBJECT:  Applicability  of  Administrative  Code  Section  3.13 

(Art  Enrichment  Ordinance)  to  Recreation  and  Park 
Commission  Projects 

REQUESTED  BY:  MARY  E.  BURNS,  General  Manager 

Recreation  and  Park  Department 

PREPARED  BY:  MARA  E.  ROSALES 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Does  the  Art  Enrichment  Ordinance  apply  to  the  following 

Recreation  and  Park  Commission  projects:  (1)  landscaping 

including  the  design  of  play  areas;  (2)  construction  or  assembly 
of  play  apparatuses;  and  (3)  construction  or  improvement  of 
buildings? 

2.  For  those  Recreation  and  Park  Commission  projects 
subject  to  the  Art  Enrichment  Ordinance,  does  the  Recreation  and 
Park  Department  participate  in  the  setting  of  the  percentage  of 
the  total  project  budget  allocated  for  art  adornment? 

CONCLUSIONS 


1.  Administrative  Code  Section  3.13  applies  to  projects 
involving  a bond  issue  or  an  appropriation  for  construction  of  or 
additions  to  buildings.  Buildings  proposed  by  the  Recreation  and 
Park  Department  are  subject  to  the  provisions  of  Administrative 
Code  Section  3.13.  Since  landscaping  and  apparatuses  are  not 
buildings,  the  Art  Enrichment  Ordinance  does  not  apply. 


2.  No 
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ANALYSIS 


The  Art  Enrichment  Ordinance  is  found  in  Section  3.132/  of 
Chapter  3 of  the  Administrative  Code.  That  Chapter  is  entitled 
Budget  Procedures.  Section  3.13  provides  in  relevant  part: 

* * * 

Before  proposing  a bond  issue  or  making  a request 
for  an  appropriation  for  the  construction  of  a 
building  or  an  addition  to  a building,  the  officer, 
board  or  commission  concerned  shall  submit  the 
subject  matter  to  the  Art  Commission  for  its 
recommendation  as  to  the  amount  that  should  be  added 
thereto  for  the  adornment  of  the  proposed  structure 
with  painting,  sculpture  or  other  works  of  art,  said 
amount  not  to  exceed  2%  of  the  gross  estimated 
project  cost,  exclusive  of  the  items  proposed  for 
such  adornment. 

The  Art  Commission  shall  within  60  days  after 
submission  forward  its  recommendation  to  the 
officer,  board  or  commission  concerned,  to  the  Mayor 
and  to  the  Board  of  Supervisors. 

Failure  of  the  Art  Commission  to  make  a 
recommendation  within  such  time  shall  be  deemed 
equivalent  to  a recommendation  that  no  amount  is  to 
be  included  for  adornment. 

The  Art  Commission  shall  supervise  and  control  the 
expenditure  of  all  funds  appropriated  for  adornment 
and  may  allocate  an  amount  not  in  excess  of  5%  of 
said  funds  for  all  necessary  and  reasonable 
administrative  costs  incurred  in  connection 
therewith,  unless  a greater  sum  is  authorized  by 
resolution  of  the  Board  of  Supervisors  .... 
(Emphasis  added.) 


2/ All  code,  chapter  and  section  references  are  to  the 
Administrative  Code,  unless  otherwise  noted. 


OPINION  NO.  88  -02 


Mary  Burns 


March  13  , 1988 


Section  3.13  applies  only  where  an  officer,  board  or 
commission  is  "proposing  a bond  issue  or  making  a request  for  an 
appropriation  for  the  construction  of  [or  addition  to]  a 
building  . . . ."  In  those  cases,  before  proposing  such  a bond 
issue  or  requesting  the  appropriation,  the  officer,  board  or 
commission  must  submit  the  project  to  the  Art  Commission  for  the 
Art  Commission's  recommendation  as  to  the  percentage  of  the  gross 
estimated  project  cost  that  should  be  added  to  the  project.  Under 
the  ordinance,  only  the  Art  Commission  is  empowered  to  make 
recommendations  to  the  affected  City  department,  Mayor  and  Board 
of  Supervisors  as  to  the  appropriate  percentage  that  should  be 
dedicated  to  the  adornment  of  "buildings."  Hence,  the  meaning  of 
the  term  "building  " is  critical  to  the  response  to  the  questions 
presented. 

The  word  "building"  means: 

(1)  "a  thing  built;  . . ."  and  "a  constructed  edifice 
designed  to  stand  more  or  less  permanently, 
covering  a space  of  land,  usu[ally]  covered  by  a 
roof  and  more  or  less  completely  enclosed  by 
walls,  and  serving  as  a dwelling,  storehouse, 
factory,  shelter  for  animals,  or  other  useful 
structure — distinguished  from  structures  not 
designed  for  occupancy  (as  fences  or  monuments) 
and  from  structures  not  intended  for  use  in  one 
place  (as  boats  or  trailers)  even  though  subject 
to  occupancy  . . . ."  (Webster's  New 
International  Dictionary  (1961)  3rd  Edition 
( "Webster ' s" ) . ) 

We  now  consider  the  questions  you  present. 

You  have  asked  whether  the  Recreation  and  Park  Department 
must  submit  any  of  the  following  projects  to  the  Art  Commission 
pursuant  to  Section  3.13:  (1)  landscaping  projects  which  include 

the  design  of  play  areas  in  parks;  (2)  projects  calling  for  the 
construction  or  assembly  of  play  apparatuses  in  parks;  and  (3) 
projects  calling  for  the  construction  and/or  improvements  of 
public  buildings. 

In  City  Attorney  Opinion  No.  87-6,  we  addressed  the  question 
whether  the  Art  Commission  had  jurisdiction  to  review  the 
following  Recreation  and  Park  Commission  projects:  (1)  the 

installation  of  a fence  which  is  part  of  a park  development  plan; 
(2)  play  area  apparatus  designed  as  part  of  a landscape 
improvement  plan;  and  (3)  elements  of  a park  development  plan 
pertaining  to  landscaping  and  grading  of  park  property. 
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We  concluded  that  the  play  area  apparatus  and  fence  were 
■structures"  within  the  meaning  of  Charter  Section  3.601  that 
confers  design  review  and  jurisdiction  approval  on  the  Art 
Commission.  (City  Attorney  Opinion  No.  87-6  at  p.6.)  However, 
that  opinion  concluded  that  landscaping  is  not  a structure  under 
Webster [ s definition  of  that  term:  "something  constructed  or 

built,  as  a building,  a dam,  a bridge,  especially  a building  of 
some  size;  and  edifice."  ( Ibid . ) In  view  of  Webster  1 s 
definitions,  all  buildings  are  structures.  Landscaping  is  neither 
a structure  or  building.  Consequently,  landscaping  projects  are 
not  subject  to  the  provisions  of  Section  3.13. 

While  a play  area  apparatus  is  a structure,  it  does  not  fall 
within  the  definition  of  a building.  Accordingly,  a play  area 
apparatus  is  also  not  subject  to  the  provisions  of  Section  3.13. 

Any  project  that  calls  for  the  construction  of  or 
improvements  to  public  buildings  clearly  falls  within  the  scope  of 
the  language  in  Section  3.13  relating  to  "construction  of  a 
building  or  an  addition  to  a building."  However,  the  provisions 
of  Section  3.13  are  limited  to  projects  involving  a bond  issue  or 
an  appropriation  for  construction.  ( See  City  Attorney  Opinion  No. 
78-13  at  p.  2 [.Section  3.13  inapplicaBTe  to  Warren  Simmons' 
project  because  no  bond  issue  or  appropriation  for  construction 
involved].)  Hence,  only  those  Recreation  and  Park  Commission 
building  construction  or  improvement  projects  involving  a bond 
issue  or  an  appropriation  must  be  submitted  to  the  Art  Commission 
as  provided  in  Section  3.13.2/ 


This  conclusion  must  be  read  together  with  City  Attorney 
Opinion  No.  87-6.  There,  this  office  considered  whether 
Recreation  and  Park  Commission  projects  similar  to  those  involved 
here  had  to  be  submitted  to  the  Art  Commission  for  its  review.  We 
concluded:  "The  Art  Commission  has  the  jurisdiction  and  authority 

to  review  works  of  art,  structures  other  than  works  of  art,  and 
projects  concerning  landscaping  and  grading.  As  to  works  of  art, 
the  Art  Commission  must  grant  its  approval  before  the  work  of  art 
is  contracted  for,  acquired  by  the  City  or  placed  upon  City 
property.  The  Art  Commission  also  has  the  authority  to  approve 
the  proposed  location  of  the  work  of  art. 

The  design  of  structures  that  are  other  than  works  of  art  are 
subject  to  the  Art  Commission's  review  and  approval.  However,  as 
to  landscaping  and  grading  projects,  the  Art  Commission  may  only 
review  and  make  recommendations.  These  recommendations  are  not 
binding."  ( _ld.  , at  pp.  7-8.) 
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As  noted  above,  Section  3.13  empowers  the  Art  Commission  to 
recommend  up  to  "2%  of  the  gross  estimated  project  cost"  to  be 
added  to  the  project  amount  for  art  adornment  purposes,  "exclusive 
of  the  items  proposed  for  such  adornment."  ( Ibid . ) No  other  City 
department  is  authorized  to  participate  in  the  setting  of  the 
recommended  percentage.  Accordingly,  the  Recreation  and  Park 
Department  may  not  participate  in  the  Art  Commission's  recommended 
percentage  for  art  adornment  for  those  Recreation  and  Park 
Commission  projects  to  which  Section  3.13  applies. 


Very  truly  yours, 


LOUISE  H.  RENNE 
City  Attorney 


MARA  E.  ROSALES 
Deputy  City  Attorney 


APPROVED: 


LOUISE  H.  RENNE 
City  Attorney 
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ity  and  County  of  San  Francisco: 

^^rv\  Louise  H.  Renne, 

City  Attorney 
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SUBJECT:  Authority  of  Legislature  to  Establish  Number  of 
Signatures  Required  to  Qualify  Local  Measure  for 
the  Ballot 


REQUESTED  BY:  BILL  MAHER 

Member,  Board  of  Supervisors 


PREPARED  BY:  BURK  E.  DELVENTHAL 

RANDY  RIDDLE 
Deputy  City  Attorneys 


QUESTION  PRESENTED 
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May  the  California  Legislature  adopt  and  make  applicable  to 
chartered  cities  statewide  minimum  standards  that  would  override 
less  onerous  local  requirements  for  the  number  of  necessary 
signatures  to  qualify  local  measures  for  the  ballot? 


CONCLUSION 


No. 


ANALYSIS 

Article  4,  Section  1 of  the  California  Constitution  provides: 

The  legislative  power  of  this  state  is  vested  in  the 
California  legislature  which  consists  of  the  senate 
and  assembly,  but  the  people  reserve  to  themselves 
the  powers  of  initiative  and  referendum. 

This  provision  reserves  to  the  people  of  every  governmental 
entity  throughout  the  state  the  powers  of  initiative  and 
referendum.  Dye  v.  Council  of  the  City  of  Compton  (1947)  80 
Cal . App . 2d  486,  489. 

Article  2,  Section  11  of  the  California  Constitution 
provides : 


Initiative  and  referendum  powers  may  be  exercised 
by  the  electors  of  each  city  or  county  under  the 
procedures  that  the  legislature  shall  provide. 
This  section  does  not  affect  a city  having  a 
charter . (Emphasis  added.) 
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* yt  action  5 of  the  Constitution  empowers 

chartere^citie^tc^provide^for  the  conduct  o£  local  elections. 

Hence , the  Constitution ^rerve^t^th^people^^asic 

state  and^ocal3 levels1  of  government ^ ibe^th^procedure^fo^the 

law  cities,  the  Legislature  may  prescribe  tnep^  u 

exercise  of  these  powers.  However,  Articl  , authority  t0 

the  exercise^of^initiativ^and  referendum  powers  at 

the  local  level. 

■ Alt^  ts^that^re*"  sooner  ous^as^to^f”ust  rate1  theSpeople^sUr3^ 

requirements  that  are  so  ....  and  referendum  powers, 

nothing"in°the1Constitution  g^gkartered*"city^to 

broaden^their  Tn^l 

right  reserved  by  the  Const itution.  Accordingly fc<j 
that  the  Constitution  does  n procedures  in  chartered 

prescribe  the  “rov?s!ons  by  charter.  See 

a v^FaulI?  (1964  ) 227  cal.App.2d  23;  Whitmore  v.  Carr, 

T19  24)  2 Cal  ._App.  2d  590.* 
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power . 


However,  that  amendment  did  n , powers.  See  Argument 

control  over  initiative  and  refer  submitted-??  the  voters  at 

submitted  in  favor  of  proposition  1-a,  submitteo 
the  November  8,  1966. 
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Louise  H.  Renne, 

City  Attorney 
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SUBJECT:  GENERAL  ADVERTISING  IN  RECREATION  AND 

PARK  DEPARTMENT  GYMNASIUMS 

REQUESTED  BY:  MARY  E.  BURNS 

General  Manager 

Recreation  and  Park  Department 

PREPARED  BY:  MARA  E.  ROSALES 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Does  the  City  Planning  Code  prohibit  the  Recreation  and 
Park  Commission  from  placing  in  gymnasiums  scoreboards  which 
feature  general  advertising  signs? 

2.  Under  what  circumstances  may  the  Recreation  and  Park 
Commission  permit  general  advertising  signs  on  park  facilities? 


CONCLUSION 


1.  Yes. 

2.  City  Planning  Code  Section  603  allows  within  a stadium, 
open-air  theater  or  arena  general  advertising  signs  that  are 
primarily  designed  to  be  viewed  by  patrons  within  these 
facilities.  Candlestick  Park  Stadium,  Kezar  Stadium  and  Balboa 
Park  Stadium  are  examples  of  the  type  of  facilities  under  the 
Recreation  and  Park  Commission's  jurisdiction  in  which  general 
advertising  signs  may  be  displayed. 
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SUBJECT:  GENERAL  ADVERTISING  IN  RECREATION  AND 

PARK  DEPARTMENT  GYMNASIUMS 

REQUESTED  BY:  MARY  E.  BURNS 

General  Manager 

Recreation  and  Park  Department 


PREPARED  BY:  MARA  E.  ROSALES 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Does  the  City  Planning  Code  prohibit  the  Recreation  and 
Park  Commission  from  placing  in  gymnasiums  scoreboards  which 
feature  general  advertising  signs? 

2.  Under  what  circumstances  may  the  Recreation  and  Park 
Commission  permit  general  advertising  signs  on  park  facilities? 


CONCLUSION 

1.  Yes. 

2.  City  Planning  Code  Section  603  allows  within  a stadium, 
open-air  theater  or  arena  general  advertising  signs  that  are 
primarily  designed  to  be  viewed  by  patrons  within  these 
facilities.  Candlestick  Park  Stadium,  Kezar  Stadium  and  Balboa 
Park  Stadium  are  examples  of  the  type  of  facilities  under  the 
Recreation  and  Park  Commission's  jurisdiction  in  which  general 
advertising  signs  may  be  displayed. 
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INTRODUCTION 


You  have  informed  this  office  that  the  Athletic  and 
Community  Services  Division  of  the  Recreation  and  Park  Department 
wishes  to  place  scoreboards  sponsored  and  donated  by  the 
Coca-Cola  Bottling  Company  in  gymnasiums.  These  scoreboards 
would  feature  commercial  advertising.  Gymnasiums  are  used  by  San 
Francisco  residents  for  primarily  recreational  purposes  such  as 
playing  basketball  and  other  indoor  sports.  Although  there  are 
seats  in  most  of  the  City's  gymnasiums,  these  facilities  are  not 
designed  or  usually  used  for  providing  entertainment  to  members 
of  the  public. 

City  Planning  Code  Section  6051./  prohibits  advertising 
signs  in  Public  Use  Districts  of  San  Francisco.  In  City  Attorney 
Opinion  No.  76-52  we  advised  the  Recreation  and  Park  Department 
that  general  advertising  signs,  as  defined  by  the  Code,  may  not 
be  erected  on  golf  courses.  You  inquire  whether  commercial 
advertising  signs  may  be  placed  within  gymnasiums.  In  addition, 
you  request  advice  regarding  the  circumstances  that  would  permit 
the  erection  of  advertising  signs  on  park  property. 

ANALYSIS 

Article  6,  Section  605  of  the  City  Planning  Code  provides: 

All  applications  for  permits  to  erect  business  signs 
in  P Districts  shall  be  submitted  to  the  City 
Planning  Commission  for  approval  or  disapproval. 

The  Commission,  in  its  review,  shall  take  into 
account  the  nature  of  the  property  and  its  use,  the 
functional  necessity  for  the  sign,  the  proposed 
size,  location,  design  and  content  of  the  sign,  the 
degree  of  its  harmony  with  the  public  purposes  of 
the  property  and  with  the  surrounding  area,  and  the 
restrictions  of  this  Code  for  signs  in  other 
districts.  No  general  advertising  sign  shall  be 
permitted  [ in  Public  Use  Districts].  (Emphasis 
added .5 


1/  All  code,  article  and  section  references  are  to  the 
City  Planning  Code  unless  otherwise  noted. 
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Pursuant  to  Section  602.7,  a general  advertising  sign  is  a sign 
which  "directs  attention  to  a business,  commodity,  industry  or 
other  activity  which  is  sold,  offered  or  conducted  elsewhere  than 
on  the  premises  upon  which  sign  is  located,  or  to  which  it  is 
affixed,  and  which  is  sold,  offered  or  conducted  on  such  premises 
only  incidentally  if  at  all." 

In  Opinion  No.  76-52  we  concluded  that  general  advertising 
signs  are  prohibited  in  Public  Use  Districts  i.e.,  land  that  is 
owned  by  a governmental  agency  and  is  in  some  form  of  public  use, 
including  open  space.  (Sections  234,  605.)  Since  all  recreation 
and  park  property  is  owned  by  the  City  primarily  for  public  use 
(Charter  Sections  3.552;  7.403(b)),  it  falls  within  the 
definition  of  a Public  Use  District. 

However,  some  recreation  and  park  facilities  are  permitted 
to  display  general  advertising  signs  pursuant  to  the  provisions 
of  the  Code.  Specifically,  subsection  (g)  of  Section  603  exempts 
from  Article  6 thereof  the  following: 

[s]igns  within  a stadium,  open-air  theater  or 
arena  which  are  design??  primarily  to  be  viewed 
by  patrons  within  such  stadium,  open-air 
theater  or  arena"!  (Emphasis  added.) 

Under  this  exemption  general  advertising  signs  are  allowed  in 
stadiums  under  the  Recreation  and  Park  Commission's  jurisdiction, 
i.e.,  Candlestick  Park  Stadium,  Kezar  Stadium  and  Balboa  Park 
Stadium.  The  issue  that  arises  is  whether  a gymnasium  falls 
within  the  definition  of  an  "arena". 

Webster's  Ninth  New  Collegiate  Dictionary  defines  an  arena 
as  "an  enclosed  area  used  for  public  entertainment."  Similarly, 
a theater  is  "a  building  for  dramatic  performances"  and  a stadium 
is  "a  large  usually  unroofed  building  with  tiers  of  seats  for 
spectators  at  sports  events."  The  definitions  of  these  three 
terms  support  a conclusion  that  the  Board  of  Supervisors  intended 
to  exempt  signs  in  facilities  primarily  designed  to  accommodate 
spectators  of  rather  than  participants  in  sporting  or  other 
events . 


This  conclusion  is  supported  by  the  last  phrase  of  Section 
603  (g)  which  allows  only  those  signs  which  are  "primarily 
designed  to  be  viewed  by  patrons  within  such  stadium,  open-air 
theater  or  arena."  (Emphasis  added.)  By  contrast,  Webster's 
defines  a gymnasium  as  "a  large  room  used  for  indoor  sports  (as 
basketball,  boxing,  or  volleyball)  and  usually  equipped  with 
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gymnastic  apparatus.*  Accordingly,  the  usual  function  of  a 
gymnasium  is  to  provide  a facility  for  individuals  to  participate 
in  an  indoor  sport. 

The  City's  gymnasiums  have  historically  been  used  for  this 
recreational  purpose  rather  than  for  spectators'  entertainment. 
Given  this  fact  and  the  clear  prohibition  against  general 
advertising  signs  in  Public  Use  Districts,  we  conclude  that  the 
Board  of  Supervisors  did  not  intend  to  include  gymnasiums  within 
the  exemption  for  arenas. 


CONCLUSION 

Pursuant  to  City  Planning  Code  Section  603(g),  the 
Recreation  and  Park  Commission  may  allow  general  advertising 
signs  to  be  placed  within  Candlestick  Park  Stadium,  Kezar  Stadium 
and  other  stadiums  within  its  jurisdiction  as  long  as  the  signs 
are  primarily  designed  to  be  viewed  by  patrons  within  these 
facilities.  However,  the  Recreation  and  Park  Commission  may  not 
place  general  advertising  signs  within  its  gymnasiums. 


Very  truly  yours, 

LOUISE  H.  RENNE 
City  Attorney 


Deputy  City  Attorney 


APPROVED: 
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City  Attorney 
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SUBJECT:  POSSIBLE  INTERFERENCE  IN  ADMINISTRATIVE 

AFFAIRS  BY  SUPERVISOR-MEMBERS  OF 
ADVISORY  TASK  FORCE 


REQUESTED  BY:  HONORABLE  WILLIE  B.  KENNEDY 

Member,  Board  of  Supervisors 

PREPARED  BY:  BURK  E.  DELVENTHAL 

JOHN  E.  MORRIS 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

Does  participation  by  members  of  the  Board  of  Supervisors 
in  the  Mayor's  advisory  task  force  on  the  homeporting  of  the 
battleship  Missouri  constitute  a violation  of  the  prohibition  in 
Charter  Section  2.401  against  interference  by  Board  members  in 
administrative  affairs? 


CONCLUSION 


No.  The  Charter's  prohibition  against  interference  in 
administrative  affairs  does  not  prohibit  members  of  the  Board 
from  communicating  with  the  Mayor  where  the  Supervisors'  advice 
has  been  requested. 


ANALYSIS 


Charter  Section  2.401  provides,  in  relevant  part. 

Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative 
officer  is  responsible,  solely  through  such 
officer,  and  for  administrative  or  other 
functions  for  which  elected  officials  or  boards 
or  commissions  are  responsible,  solely  through 
the  elective  officials,  the  board  or  commission 
or  the  chief  executive  of  such  board  or 
commission  concerned. 
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Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.  The 
board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on 
the  part  of  any  supervisor  shall  constitute 
official  misconduct  .... 

We  have  concluded  in  previous  opinions  that  the  Board  may 
not  grant  itself  administrative  powers  because  Section  2.401 
implicitly  prohibits  the  exercise  of  such  powers  except  in 
certain  limited  circumstances  where  the  Charter  or  state  law 
explicitly  confers  such  power  on  the  Board. 

We  conclude  that  participation  in  the  activities  of  the 
Missouri  Task  Force  does  not  conflict  with  the  prohibitions  of 
Section  2.401,  however. 

First,  while  Section  2.401  prohibits  the  Board  of 
Supervisors  from  interfering  with  the  administrative  affairs  of 
departments  under  the  Chief  Administrative  Officer  or  under 
boards  and  commissions,  the  first  paragraph  of  Section  2.401 
(quoted  above)  explicitly  distinguishes  elected  officials,  the 
Chief  Administrative  Officer,  and  City  boards  and  commissions,  on 
the  one  hand,  from  department  heads  and  department  employees  on 
the  other.  The  section  does  not  prohibit  contacts  with  elected 
officials,  the  CAO  or  board  and  commission  members. 

Second,  while  the  scope  of  the  second  paragraph  of 
Section  2.401  is  somewhat  broader  than  the  first  paragraph  and 
extends  to  suggestions  or  interference  with  contract  and  purchase 
decisions  under  the  control  of  the  CAO  and  department  heads  — 
issues  that  may  be  discussed  by  the  Task  Force  — even  the  second 
paragraph  does  not  prohibit  supervisors  from  contacting  the 
Mayor . 


Finally,  in  this  case,  the  Mayor  has  established  the  Task 
Force  in  order  to  obtain  its  advice,  so  there  is  no  danger  of 
unwanted  interference  in  administrative  affairs.  While  the  Mayor 
may  be  constrained  from  delegating  decision-making  power  in 
certain  circumstances,  he  is  not  precluded  from  seeking  the 
counsel  of  others,  including  members  of  the  Board  of  Supervisors. 
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For  the  reasons  set  forth  above,  we  conclude  that  Charter 
Section  2.401  does  not  prohibit  supervisors  from  serving  on 
panels  established  to  advise  the  Mayor.  A contrary  conclusion 
would  discourage  voluntary  consultation  and  cooperation  between 
different  branches  of  government  — a result  we  believe  was  not 
intended  by  the  voters  when  the  Charter  was  adopted. 


Respectfully  submitted, 

LOUISE  H.  RENNE 
Cit^_Attorney 

BURK  E.  DELVEN] 

Deputy  City 

iJOHN  E.  MORI? 

Deputy  Cilfy  Attorney 


APPROVED: 

If. 


LOUISE  H.  RENNE 
City  Attorney 
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City  Attorney 
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INITIATIVE  MEASURE  REQUIRING  HEALTH  COMMISSION 
ACTION  ON  CHANGES  PROPOSED  BY  PRIVATE  HOSPITALS  AND 
CLINICS  (PROPOSITION  Q) . 


•REQUESTED  BY:  HON.  TOM  HSIEH 

Member,  Board  of  Supervisors 
SANDY  OUYE  MORI 

Secretary  to  the  Health  Commission 

PREPARED  BY:  PAULA  JESSON 

Deputy  City  Attorney 


QUESTIONS  PRESENTED  AND  CONCLUSIONS 


1.  Is  Proposition  Q an  ordinance  or  a declaration  of  policy 
and  when  does  it  take  effect? 

Proposition  Q is  an  ordinance  which  took  effect  on  December 
8,  1988. 

2.  What  are  the  responsibilities  of  the  Health  Commission 
under  Proposition  Q? 

Proposition  Q requires  private  hospitals  and  clinics  to 
give  at  least  90  days  notice  prior  to  closing  a hospital 
inpatient  or  outpatient  facility,  eliminating  or  reducing  the 
level  of  services  provided,  or  leasing,  selling  or  transferring 
management.  After  the  hospital  or  clinic  gives  this  notice,  the 
Health  Commission  is  required  to  (1)  conduct  a public  hearing  on 
the  proposed  change;  (2)  make  findings  based  on  evidence  from  the 
public  hearing  that  the  proposed  change  will  or  will  not  hava  a 
detrimental  impact  on  the  health  care  service  of  the  community; 
and  (3).  explore  in  the  public  hearing  alternative  means  available 
in  the  community  to  provide  the  service  or  services  to  be 
curtailed.  The  Commission  must  take  these  actions  during  the 
period  of  time  between  the  date  that  the  hospital  or  clinic  gives 
notice  of  the  proposed  change  and  the  date  that  the  change  is  to 
occur . 
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ANALYSIS 


1 . Is  Proposition  Q an  ordinance  or  a declaration  of  policy 

and  when  does  it  take  effect? 

Proposition  Q was  placed  on  the  ballot  for  the  November  8, 
1988  election.  It  requires  private  hospitals  and  clinics 
(hereafter  referred  to  as  "hospitals")  to  provide  public  notice 
90  days  before  closing  a hospital  inpatient  or  outpatient 
facility,  eliminating  or  reducing  the  level  of  services  provided, 
or  leasing,  selling  or  transferring  management.  It  requires  the 
Health  Commission  to  conduct  hearings  on  such  proposed  changes, 
to  make  findings  that  the  proposed  change  will  or  will  not  have  a 
detrimental  impact  on  the  health  care  service  of  the  community, 
and  to  require  the  Commission  to  explore  alternative  means  to 
providing  the  services  to  be  curtailed  or  eliminated. 

You  have  asked  this  office  to  review  an  issue  raised  by 
representatives  of  the  San  Francisco  Section  of  the  West  Bay 
Hospital  Conference  (hereafter  "West  Bay").  West  Bay  argues  that 
the  voters  intended  Proposition  Q to  be  a declaration  of  policy 
rather  than  an  ordinance.  West  Bay  further  argues  that  even  if 
they  did  not  so  intend.  Proposition  Q is  not  a legally  effective 
ordinance  because  it  fails  to  include  the  enacting  language 
prescribed  by  San  Francisco  Charter  Section  2.300.  We  conclude 
that  the  voters  intended  Proposition  Q to  be  an  ordinance  and 
that  it  complies  with  the  purpose  of  Charter  Section  2.300.  We 
conclude  further  that  even  if  it  had  not  so  complied,  it  would  be 
a lawfully  effective  ordinance. 

Charter  Section  9.108  provides  that  a declaration  of  policy 
may  be  submitted  for  voter  approval  in  the  same  manner  that 
ordinances  are  submitted.  Initiative  ordinances  adopted  by  the 
electorate  have  the  same  force  and  effect  as  those  adopted  by  the 
Board  of  Supervisors  and  may  not  be  amended  by  the  Board  unless 
the  initiative  so  specifies.  In  contrast,  declarations  of  policy 
do  not  impose  a binding  obligation  on  the  Board  of  Supervisors. 
The  Board  retains  broad  discretion  to  determine  what  action  to 
take  in  response  to  a declaration  of  policy  approved  by  the 
voters.  City  Attorney  Opinion  No.  85-27. 

In  support  of  its  contention  that  the  voters  intended 
Proposition  Q to  be  a non-binding  declaration  of  policy.  West  Bay 
relies  on  the  following  arguments:  First,  Proposition  Q does  not 

contain  the  enacting  language  prescribed  by  the  San  Francisco 
Charter  for  the  adoption  of  ordinances.  Second,  Part  I of  the 
measure  is  entitled  "Declaration  of  Policy".  Third,  the  measure 
contains  so  many  undefined  and  vague  terms  that  the  drafters  must 
have  contemplated  further  legislative  action  to  define  and 
interpret  it.  Fourth,  the  format  of  the  text  of  the  measure 
differs  from  others  in  the  ballot  pamphlet,  which  are  "in  the 
form  of  statutes . " 
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We  do  not  agree  with  West  Bay's  contention  that  the  voters 
intended  Proposition  Q to  be  a declaration  of  policy. 

Proposition  Q is  divided  into  two  parts.  The  first  part  is 
entitled  "I.  DECLARATION  OF  POLICY".  The  second  is  entitled 
"II.  PROVISION  OF  HEALTHCARE  TO  THE  COMMUNITY".  The  last 
sentence  of  Part  I states: 

Therefore,  the  people  adopt  this  Community  Health 

Care  Planning  Ordinance. 

While  the  enacting  language  of  Proposition  Q differs  from 
that  set  forth  in  Charter  Section  2.300,  this  difference  does  not 
indicate  an  intent  to  adopt  a declaration  of  policy.  To  the 
contrary,  this  language  expresses  a clear  intent  to  adopt  an 
ordinance . 

Nor  does  the  "Declaration  of  Policy"  heading  of  Part  I 
indicate  an  intent  to  adopt  a non-binding  "declaration  of 
policy."  Part  I "finds  and  declares"  certain  matters  relating  to 
the  Health  Commission's  authority  and  the  importance  of  the 
availability  of  community  health  care  services.  Part  I thus 
embodies  a declaration  of  findings  or  purpose,  not  an  expression 
of  intent  to  adopt  a Charter  Section  9.108  "declaration  of 
policy. " 

Finally,  neither  the  language  of  the  measure  nor  its  format 
supports  West  Bay's  position.  The  provisions  of  Proposition  Q 
are  not  so  vague  that  they  require  legislative  definition  and 
implementation.  They  are  either  understandable  by  their  plain 
terms  or  through  applicable  rules  of  statutory  construction. 

Moreover,  Proposition  Q itself  gives  guidance  to  its 
interpretation,  providing  that  its  "meaning  and  effect"  are  to  be 
construed  "consistent  with  the  purpose  and  construction  of 
California  Health  and  Safety  Code  Sections  1442  and  1442.5." 

Those  statutes  impose  requirements  on  county  hospitals  similar  to 
those  imposed  on  private  hospitals  by  Proposition  Q.-/  Ample 


—■  It  should  be  noted  that  in  the  City  and  County  of  San 
Francisco  not  all  decisions  to  reduce  or  eliminate  county  health 
services  are  subject  to  the  Section  1442  and  1442.5  requirements 
that  the  Board  of  Supervisors  conduct  a hearing,  make  a finding 
on  the  impact  of  the  proposed  changes,  and  file  certain 
information  with  the  State.  Under  the  San  Francisco  Charter, 
reductions  or  other  changes  in  services  may  occur  because  of 
actions  taken  by  officials  other  than  the  Board  of  Supervisors, 
such  as  the  Mayor  in  the  budget  process.  Reductions  or  other 
changes  in  service  required  by  officials  or  bodies  other  than  the 
Board  of  Supervisors  are  not  subject  to  the  requirements  of 
Sections  1442  and  1442.5.  Those  statutes  apply  when  the  Board  of 
"Supervisors  acts  to  reduce  or  eliminate  services. 
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means  thus  exist  to  interpret  and  implement  the  initiative 
measure . 

In  our  view,  the  enacting  language  of  Proposition  Q 
provides  an  unambiguous  expression  of  intent  to  adopt  an 
ordinance.  If  the  language  were  considered  ambiguous,  the  ballot 
summary,  arguments  and  analysis  of  Proposition  Q may  also  provide 
evidence  of  the  voter's  intent.  Amador  Valley  Joint  Union  High 
Sch.  Dist.  v.  State  Bd.  of  Equalization  (1978)  22  Cal. 3d  208, 
245-6,  149  Cal.Rprt.  239.  Review  of  the  ballot  materials 
relating  to  Proposition  Q supports  the  conclusion  that  the  voters 
intended  to  adopt  an  ordinance.  That  portion  of  the  Ballot 
Pamphlet  that  sets  forth  the  language  of  the  measure  bears  the 
heading  "TEXT  OF  PROPOSED  ORDINANCE".  The  "Controller's 
Statement  on  'Q'",  the  section  entitled  "How  'Q'  Got  on  the 
Ballot,"  and  one  of  the  ballot  arguments  all  refer  to  the  measure 
as  an  ordinance.  The  voters  could  not  have  intended  Proposition 
Q to  be  declaration  of  policy  in  light  of  its  enacting  clause  and 
the  provisions  of  the  Ballot  Pamphlet  referring  to  the  measure  as 
an  ordinance. 

West  Bay  argues,  however,  that  even  if  Proposition  Q were 
intended  to  be  an  ordinance  it  is  not  effective  as  such  because 
its  enacting  language  does  not  comply  with  the  requirements  of 
the  Charter.  Charter  Section  2.300  provides  that  the  enacting 
clause  of  all  ordinances  shall  be  "Be  it  ordained  by  the  people 
of  the  City  and  County  of  San  Francisco."  In  reviewing  the 
enacting  language  of  Proposition  Q,  one  finds  the  essential 
components  of  the  prescribed  Charter  language.  Both  are  couched 
in  terms  of  the  exercise  of  the  local  legislative  power.  Both 
invoke  the  authority  of  the  "people"  of  the  city  to  "ordain" 
[Charter  Section  2.300]  or  to  "adopt  [an]  ordinance"  [Proposition 
Q] . The  word  "ordain"  means  "to  make  an  ordinance."  Black's  Law 
Dictionary  (Revised  Fourth  Edition) . We  conclude  that  the 
enacting  language  of  Proposition  Q complies  with  the  purpose  of 
the  Charter  requirement. 

This  conclusion  is  also  supported  by  various  court 
decisions  outside  California  upholding  the  validity  of 
ordinances,  notwithstanding  a departure  from  the  prescribed 
enacting  language,  under  the  principle  of  substantial 
compliance.  State  Ex  Rel.  v.  Dalles  City  (1914)  72  Or.  337,  350, 
143  Pacific.  1127  ("The  term  'ordain*  is  equivalent  in  potency  to 
'be  it  enacted'  or  any  like  expression  . . . .");  State  Ex  Rel . 

v.  Kelsey  (1913)  66  Or.  70,  76,  133  P.  806  (Use  of  "Resolved  that 
the  people  of  the  City  of  Goldhill  . . .")  is  in  substantial 

compliance  with  the  required  phrase  "The  people  of  the  City  of 
Goldhill  do  ordain  or  resolve.");  Castleberry  v.  Coffee  (Comm,  of 
Appeals  of  Texas,  1925)  272  SW  767,  768  (Use  of  "It  is  further 
ordained  by  the  city  council  of  the  city  of  " 
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substantially  complies  with  the  required  phrase  "Be  it  ordained 

by  the  city  council  of  the  city  of  ");  Hoerth  v.  City  of 

Sturgis  (1927)  221  Ky.  835,  299  SW  1074  (Use  of  "It  is  ordained 

by  the  Council  of  the  city  of  " substantially  complies 

with  the  required  phrase  "The  city  council  of  the  city 
of  _________  do  ordain  as  follows.") 

Even  if  the  language  in  Proposition  Q did  not  comply  with 
Charter  Section  2.300,— / we  nonetheless  conclude  that 
Proposition  Q is  a validly  adopted  ordinance.  Failure  to  comply 
with  a particular  procedural  step  does  not  necessarily  render  an 
action  invalid.  Whether  it  does  so  depends  on  whether  the 
requirement  is  considered  "directory"  or  "mandatory" . As  noted 
in  Morris  v.  County  of  Marin  (1977)  18  Cal. 3d  901,  909-10: 

As  Chief  Justice  Gibson  explained  in  Pulcifer  v. 

County  of  Alameda,  supra , 29  Cal. 2d  258,  262,  there 
is  no  simple,  mechanical  test  for  determining 
whether  a provision  should  be  given  "directory"  or 
"mandatory"  effect.  "In  order  to  determine  whether 
a particular  statutory  provision  ...  is  mandatory 
or  directory,  the  court,  as  in  all  cases  of 
statutory  construction  and  interpretation,  must 
ascertain  the  legislative  intent.  In  the  absence  of 


— / Arguably,  an  initiative  petition  is  not  required  to 
comply  with  the  enacting  language  of  Charter  Section  2.300  since 
that  section  contains  procedural  requirements  for  Board  of 
Supervisors-adopted  ordinances.  If  Section  2.300  does  not  apply 
to  initiative  ordinances,  the  provisions  of  the  Elections  Code 
requiring  enacting  language  for  initiative  ordinances  would  apply 
pursuant  to  Charter  Section  1.102  (making  State  law  procedures 
apply  to  the  exercise  of  the  rights  and  powers  of  the  city  and 
county  absent  a Charter  or  ordinance  to  the  contrary) . 

West  Bay  argues  that  Proposition  Q fails  to  include  the 
enacting  language  of  either  Charter  Section  2.300  or  Elections 
Code  Section  3718  (providing  that  the  enacting  clause  of  an 
ordinance  submitted  to  county  voters  be  substantially  "The  people 

of  the  County  of  ordain  as  follows:")  Elections  Code 

Section  4019,  governing  City  initiatives,  contains  a similar 
requirement.  It  is  unnecessary  to  determine  which  of  these 
enacting  clauses  are  required  for  initiative  ordinances  in  San 
Francisco.  In  our  opinion,  the  enacting  clause  of  Proposition  Q 
complies  with  both  the  Charter  and  State  law.  Moreover,  for 
reasons  discussed  in  the  opinion,  we  conclude  that  the  State  law 
requirement  is  directory. 
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express  language  the  intent  must  be  gathered  from 
the  terms  of  the  statute  construed  as  a whole,  from 
the  nature  and  character  of  the  act  to  be  done,  and 
from  the  consequences  which  would  follow  the  doing 
or  failure  to  do  the  particular  act  at  the  required 
time.  [Citation.]  When  the  object  is  to  subserve 
some  public  purpose,  the  provision  may  be  held 
directly  or  mandatory  as  will  best  accomplish  that 
purpose  [citation]  . . . ."  [Footnote  omitted.] 

A law  requiring  specific  enacting  language  for  initiative 
ordinances  is  unlikely  to  be  construed  as  "mandatory”  so  as  to 
necessitate  invalidation  in  the  event  of  noncompliance.  As  noted 
in  Coalition  for  Fair  Rent  v.  Abdelnour  (1980)  107  Cal.App.3d  97, 
103-4:  ~ 


Further,  philosophically,  the  cases  provide  the 
initiative  power  being  reserved  by  the  people, 
rather  than  granted  to  them,  is  "one  of  the  most 
precious  rights  of  our  democratic  process." 

[Citation] . Statutes  regulating  that  power  are 
liberally  construed  in  favor  of  its  broadest 
exercise,  or  put  another  way,  restrictions  on  the 
right  are  not  read  into  the  statutes.  [Citations]. 

Even  outside  the  initiative  process,  the  California  Supreme 
Court  has  suggested  that  laws  prescribing  specific  enacting 
language  are  directory.  In  City  of  Napa  v.  Easterby  (1888)  76 
Cal.  222,  an  action  to  foreclose  a street  assessment,  the  court 
considered  a property  owner's  claim  that  the  city  board  of 
trustees  did  not  issue  a valid  order  that  the  work  be  done.  The 
Court  states: 

The  point  seems  to  be,  that  the  above  order  is 
not  "in  the  form  of  an  ordinance,"  that  is  to  say, 
that  it  did  not  comply  with  section  34  of  the 
charter,  which  provides  that  "the  style  of  all  city 
ordinances  shall  be  as  follows:  'The  board  of 

trustees  of  the  City  of  Napa  do  hereby  ordain  as 
follows ' " 

In  the  first  place,  we  think  that  this  provision 
is  merely  directory  .... 

76  Cal.  at  227-8.  The  conclusion  that  the  Charter  requirement  is 
directory  is  dictum,  however,  since  the  Court  determined  that  the 
board's  order  was  not  required  to  comply  with  the  Charter 
provisions  applicable  to  ordinances.  See  also  Crowe  v.  Boyle 
(1920)  184  Cal.  117,  in  which  the  court  notes  that  under  San 
Francisco's  Charter,  the  only  difference  between  the  passage  and 
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authentication  of  ordinances  and  resolutions  is  the  requirement 
of  specific  enacting  language.  The  court  notes,  however,  citing 
Easterby : 


But  the  provision  in  regard  to  the  enacting 
clause  has  been  held  to  be  directory. 

184  Cal.  at  150-151.  Under  principles  articulated  in  Abdelnour , 
the  argument  in  favor  of  this  result  is  even  more  compelling  as 
to  initiative  measures.—'' 

Accordingly,  we  conclude  that  Proposition  Q is  an 
initiative  ordinance. 

An  initiative  ordinance  approved  by  the  voters  goes  into 
effect  ten  days  after  the  declaration  of  the  official  count  of 
the  election.  Charter  Section  9.113.  The  Board  of  Supervisors 
declared  the  count  of  the  November  8,  1988  election  on  November 
28,  1988.  Therefore,  Proposition  Q took  effect  on  December  8, 
1988. 

2 . What  are  the  responsibilities  of  the  Health  Commission 
under  Proposition  Q? 

The  following  provisions  of  Proposition  Q set  forth  the 
responsibilities  of  the  Health  Commission. 

The  commission  shall  make  findings  based  on 
evidence  and  testimony  from  public  hearings  that  the 
proposed  action  will  or  will  not  have  a detrimental 
impact  on  the  health  care  service  of  the  community. 

The  commission  shall  further  explore  in  these 
public  hearings  what  alternative  means  are  available 
in  the  community  to  provide  the  service  or  services 
to  be  eliminated  or  curtailed. 

The  measure  does  not  specify  when  the  Commission  must 
conduct  the  public  hearing,  make  the  required  findings,  or 
explore  alternatives  for  the  provision  of  services.  However,  it 


The  conclusion  that  the  enacting  language  prescribed 
by  Elections  Code  Section  4019  is  directory  does  not  mean  that 
public  officials  may  not  require  compliance  with  it.  Myers  v. 
Patterson  (1987)  196  C.A.3d  130,  136  (registrar  of  voters  has  a 
duty  to  refuse  to  accept  and  certify  an  initiative  petition  that 
does  not  include  the  "notice  of  intention"  required  by  State  law, 
even  if  the  law  is  directory) . 
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requires  the  Commission  to  make  findings  from  evidence  obtained 
at  the  hearing  as  to  the  impact  that  the  "proposed  action  will  or 
will  not  have  . . . . " It  also  requires  the  Commission  to 

explore  alternative  means  of  providing  the  services  "to  be 
eliminated  or  curtailed".  These  references  make  clear  the  intent 
that  the  Commission  hold  the  hearings  and  make  the  required 
findings  before  the  private  hospitals  close  the  facility  or  take 
the  other  actions  governed  by  Proposition  Q. 

The  intent  that  the  Commission  hold  its  hearing  before  the 
date  that  the  change  is  to  occur  is  also  clear  from  the  objective 
of  the  measure,  which  is  to  encourage  informed  and  coordinated 
planning  for  health  care  services.  The  function  of  the  public 
hearing  is  to  focus  the  attention  of  the  Health  Commission  on 
problems  that  the  proposed  change  may  create  for  the  public  and 
for  other  health  care  agencies.  This  in  turn  may  prompt 
compromise  measures  so  that  the  hospital  will  continue  to  provide 
the  services,  or  may  cause  the  development  of  alternate  public  or 
private  action  to  respond  to  medical  needs  that  may  arise  because 
of  the  change  in  services.  For  the  hearing  to  serve  this 
function,  it  must  occur  before  the  hospital  effects  the  change. 
Accordingly,  Proposition  Q requires  Commission  action  during  the 
period  of  time  between  the  date  that  the  hospital  gives  notice  of 
the  proposed  change  and  the  date  that  the  change  is  to  occur. 

Finally,  we  consider  whether  the  Health  Commission’s 
failure  to  conduct  the  hearing  and  take  the  other  actions 
required  by  Proposition  Q before  the  date  that  the  hospital’s 
proposed  change  is  to  occur  would  preclude  the  hospital  from 
implementing  the  change. — ' . We  conclude  that  it  would  not. 

Once  the  hospital  provides  the  required  90  day  notice,  it  has 
fulfilled  all  of  its  Proposition  Q obligations.  Proposition  Q 
does  not  empower  the  Commission  to  enlarge  the  required  90-day 
waiting  period  by  failing  to  schedule  a timely  hearing  or 
otherwise  to  comply  with  the  Proposition  Q requirements  before 
the  date  that  the  hospital  plans  to  implement  the  proposed  change. 

We  therefore  conclude  that  the  private  hospital  may  make 
the  changes  it  has  proposed  as  long  as  it  complies  with  the  90 
day  public  notice  requirements  of  Proposition  Q,  notwithstanding 
a failure  by  the  Health  Commission  to  comply  with  the 
requirements  of  the  initiative. 


—/  We  do  not  mean  to  suggest  that  the  Commission  may 
ignore  its  duty  to  comply  with  Proposition  Q.  Performance  of 
this  duty  can  be  compelled  by  court  order  pursuant  to  Code  of 
Civil  Procedure  Section  1085  (authorizing  the  issuance  of  a writ 
of  mandate  compelling  the  performance  of  an  act  which  the  law 
specially  enjoins) . 
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In  sum,  the  Health  Commission  is  required  to  (1)  conduct  a 
public  hearing  on  the  proposed  change;  (2)  make  findings  based  on 
evidence  from  the  public  hearing  that  the  proposed  change  will  or 
will  not  have  a detrimental  impact  on  the  health  care  service  of 
the  community;  and  (3)  explore  in  the  public  hearing  alternative 
means  available  in  the  community  to  provide  the  service  or 
services  to  be  curtailed.  The  Commission  must  take  these  actions 
during  the  period  of  time  between  the  date  that  the  hospital 
gives  notice  ofthe  proposed  change  and  the  date  that  the  change 
is  to  occur. 


Yours  very  truly. 


LOUISE  H.  RENNE 
City  Attorney 


PAULA  JESSON 
Deputy  City  Attorney 


APPROVED: 


LOUISE  H.  RENNE 
City  Attorney 
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municipal,  county  or  State,  and  the  board  of 
supervisors  shall  issue  to  such  soldier,  sailor 
or  marine,  without  cost,  a license  therefor. 

Apparently,  several  street  artists  have  contacted  you,  cited  the 
statute,  and  requested  exemption  from  the  certificate  fee  and/or 
a refund  of  past  fees.  We  conclude  that  veterans  are  not  exempt 
from  payment  of  the  certificate  fee  under  section  16102,  because 
that  statute  does  not  apply  to  cities. 

Section  16102  was  added  to  the  Business  and  Professions 
Code  in  1941  in  connection  with  sections  16100,  16101  and  16103. 
These  statutes  were  based  on  former  Political  Code  section 
4041.14,  which  was  concurrently  repealed.  Because  section 
4041.14,  by  its  own  terras,  applied  to  counties  but  not  to  cities, 
the  Attorney  General  has  held  that  section  16102  "is  applicable 
to  counties  only  and  not  to  any  city  regardless  of  size  or 
class . " 

Former  section  4041.14  of  the  Political  Code 
applied  in  its  entirety  only  to  counties,  and 
section  2 of  the  Business  and  Professions  Code 
specifically  provides  that  its  provisions, 
insofar  as  they  are  substantially  the  same  as 
existing  statutory  provisions  relating  to  the 
same  subject  matter,  shall  be  construed  as 
restatements  and  continuations  thereof  and  not  as 
new  enactments.  14  Ops .Cal .Atty .Gen.  226,  227 
(1949)  . 

Section  16001,  which  was  enacted  in  conjunction  with 
section  16102,  further  supports  the  Attorney  General's 
conclusion.  Section  16001  is  based  on  former  Political  Code 
section  3366  (enacted  in  1901)  as  are  sections  16000,  16002  and 
16003.  It  provides  as  follows: 

Every  honorably  discharged  or  honorably  relieved 
soldier,  sailor,  or  marine  of  the  United  States 
or  Confederate  States  who  served  in  the  Civil 
War,  any  Indian  war,  the  Spanish-American  War, 
any  Phillipine  insurrection,  the  Chinese  Relief 
Expedition,  the  World  War  of  1914  and  years 
following,  or  World  War  II,  who  is  physically 
unable  to  obtain  a livelihood  by  manual  labor, 
and  who  is  a voter  of  this  state,  may  distribute 
circulars,  and  hawk,  peddle,  and  vend  any  goods, 
wares  or  the  merchandise  owned  by  him,  except 
spirituous,  malt,  vinous,  or  other  intoxicating 
liquor,  without  payment  of  any  license,  tax  or 
fee  whatsoever,  whether  municipal,  county  or 
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state,  and  the  legislative  body  shall  issue  to 
such  soldier,  sailor  or  marine,  without  cost,  a 
license  therefor.-2-' 

Section  16001  grants  veterans  the  same  benefits  granted  by 
section  16102  — immunity  from  payment  of  taxes  or  fees  as  a 
prerequisite  for  permission  to  peddle  goods  on  the  streets. -' 
However,  it  applies  only  to  disabled,  honorably  discharged 
veterans  of  specified  wars  who  are  voters.  Because  this  group  is 
a subclass  of  all  honorably  discharged  veterans,  and  section 
16102  exempts  all  honorably  discharged  veterans  from  payment  of 
license  fees  and  taxes,  section  16001  might  appear  superfluous  at 
first  examination.  However,  the  existence  of  section  16001  is 
explained  by  the  fact  that  it  applies  to  fees  and  taxes  imposed 
by  both  cities  and  counties,  whereas  section  16102  applies  only 
to  counties.  Therefore,  disabled  veterans  enjoy  greater  immunity 
from  license  taxes  and  fees  than  do  able-bodied  veterans.  See  58 
Cal.Jur.3d  § 108,  p.  483  ["to  ascertain  legislative  intent,  the 
courts  should  construe  a statute  with  reference  to  the  whole 
system  of  law  of  which  it  is  a part,  so  that  all  may  be 
harmonized  and  have  effect"]. 

This  conclusion  is  bolstered  by  the  fact  that  section  16001 
appears  in  the  chapter  entitled  "Licensing  By  Cities"  and  makes 
reference  to  "the  legislative  body"  issuing  the  license  withoit 
cost.—'  Section  16102,  on  the  other  hand,  appears  in  the 


— ' Section  16001.5,  enacted  in  1970,  extends  the  benefit 
of  section  16001  to  "[e]very  person  who  was  honorably  discharged 
or  honorably  relieved  from  military,  naval  or  air  service  of  the 
United  States  who  served  on  or  after  June  27,  1950,  and  prior  to 
February  1,  1955,  or  on  or  after  August  5,  1964,  and  prior  to  a 
future  date  to  be  established  by  the  Legislature,  who  is 
physically  unable  to  obtain  a livelihood  by  manual  labor,  and  who 
is  a resident  of  this  state.  . . 

^-'Section  16001  also  grants  disabled  veterans  the  right 
to  distribute  circulars  without  payment  of  a fee.  However,  the 
right  to  distribute  circulars  without  prior  governmental  approval 
is  a right  granted  veterans  as  well  as  non-veterans  under  the 
First  Amendment.  Lovell  v.  Griffin  (1937)  303  U.S.  444,  451-452; 
see  also  Talley  v.  California  (1960)  162  U.S.  60,  62-64,  and 
cases  there  cited. 

-^-'The  term  "legislative  body"  includes  both  a city 
council  and  a board  of  supervisors.  See  Burke  v.  Wood  (S.D. 
Alabama  1908)  162  F.  533,  538  ["a  legislative  body  is  any  body  of 
persons  authorized  to  make  laws  or  rules  for  the  community 
represented  by  them"]. 


Howard  Lazar  (4) 
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chapter  entitled  "Licensing  By  Counties"  and  refers  only  to  the 
"board  of  supervisors"  issuing  the  license  without  cost.  See 
Bowland  v.  Municipal  Court  (1976)  18  Cal. 3d  479,  489  [titles  of 
acts  may  properly  be  considered  in  determining  legislative 
intent] . 

Finally,  Political  Code  section  3366,  the  predecessor  of 
section  16001,  clearly  applied  in  its  entirety  to  both  cities  and 
counties,  as  evidenced  by  its  opening  phrase  — "Board  of 
Supervisors  of  the  counties  of  the  state,  and  the  legislative 
bodies  of  the  incorporated  cities  and  towns  therein  . . . ."  On 
the  other  hand,  former  Political  Code  section  4041.14,  the 
predecessor  of  section  16102,  applied  in  its  entirety  to  counties 
only,  as  evidenced  by  its  reference  to  "the  board  of  supervisors 
in  their  respective  counties.  ..."  For  these  reasons,  we  agree 
with  the  Attorney  General  that  section  16102  does  not  apply  to 
cities . 

San  Francisco  is  both  a charter  city  and  a charter  county. 
Where  its  power  as  a city  and  its  power  as  a county  diverge, 
"[its]  charter  city  powers  supersede  conflicting  charter  county 
powers."  Cal.  Const.,  art.  XI,  §6(b).  Therefore,  San  Francisco 
is  not  subject  to  section  16102  and  is  free  to  charge 
able-bodied,  honorably  discharged  veterans  a fee  for  issuance  of 
a license  to  peddle  handcrafted  goods  on  San  Francisco  streets. 
However,  San  Francisco,  as  a county,  is  subject  to  sections  16001 
and  16001.5.  Therefore,  disabled  veterans  "who  are  unable  to 
obtain  a livelihood  by  manual  labor"  are  exempt  from  the 
certificate  fee  if  they  meet  the  other  criteria  of  section  16001 
or  16001.5. 


Very  truly  yours 


LOUISE  H.  RENNE 
City  Attorney 


Deputy  City  Attorney 


APPROVED : 


LOUISE  H.  RENNE 
City  Attorney 
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QUESTIONS  PRESENTED 

1.  May  the  Commission  initiate  disciplinary  action  against 
an  officer  in  the  absence  of  formal  charges? 

2.  Where  the  Chief  has  investigated  allegations  of 
misconduct  against  an  officer  and  declined  to  bring  formal 
charges,  what  other  action,  if  any,  may  the  Commission  take  with 
respect  to  the  allegations  against  the  officer? 

SUMMARY  OF  CONCLUSIONS 


1.  No.  Charter  Section  8.343  provides  that  the  Commission 
may  not  hold  a hearing  to  discipline  an  officer  unless  the  Chief 
has  filed  a verified  complaint  with  the  Commission  specifying  the 
charges  against  the  officer. 

2.  A number  of  options  are  open  to  the  Commission  in  such 
circumstances.  While  the  Commission  itself  may  not  file  charges, 
it  may  question  the  Chief  about  the  basis  for  his  decision,  order 
the  Chief  to  reconsider  his  decision,  or  investigate  the  basis 
for  the  charges  itself  and  render  a report.  Two  prior  City 
Attorney  opinions  hold  that  the  Commission  may  direct  the  Chief 
to  file  charges.  Should  the  Commission  pursue  one  of  these 
options,  it  must  be  careful  not  to  prejudge  the  issues  if  formal 
disciplinary  proceedings  are  likely  to  be  held  before  the 
Commission  at  a later  time. 
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I.  FACTUAL  BACKGROUND 

On  September  14,  1988,  a demonstration  was  held  in  front  of 
the  St.  Francis  Hotel  on  Union  Square.  The  demonstrators  were 
ordered  to  leave  the  area.  When  they  did  not,  members  of  the  San 
Francisco  Police  Department  attempted  to  disperse  the  crowd.  The 
Chief  of  Police  investigated  allegations  that  officers  used 
excessive  force  against  Dolores  Huerta  and  Monique  Doryland,  two 
of  the  demonstrators.  The  Chief  concluded  that  the  officers' 
actions  did  not  violate  the  Department's  guidelines  on  the  use  of 
force.  Consequently,  he  declined  to  file  a disciplinary 
complaint  with  the  Police  Commission. 

II.  ANALYSIS 

A.  THE  INITIATION  OF  DISCIPLINARY  PROCEEDINGS 

1.  The  Commission  May  Not  Initiate  Disciplinary 
Proceedings  Against  an  Officer  Unless  a 
Verified  Complaint  Ha?  Been.FUefl, 

At  the  Commission’s  December  14,  1988  meeting,  the 
Commission  inquired  of  the  City  Attorney  whether  the  Commission 
could  initiate  disciplinary  action  against  an  officer  in  the 
absence  of  formal  charges  against  the  officer.  The  Commission 
was  advised  orally  that  it  may  not. 

The  San  Francisco  Charter,  Section  8.343,  provides  in 
relevant  part: 

[M]embers  of  the  uniformed  ranks  of  [the  Police 
and  Fire  Departments]  shall  not  be  subject  to 
dismissal,  nor  to  punishment  for  any  breach  of 
duty  or  misconduct,  except  for  cause,  nor  until  a 
fair  and  impartial  trial  before  the  commissioners 
of  their  respective  departments,  upon  a verified 
comp  1 a i n_t_f i led_ wit h such  commission  setting 
forth  specifically  the  acts  complained  of  ...  . 

Thus,  the  Commission  may  not  convene  a disciplinary  hearing 
against  an  officer  unless  formal  charges  have  been  filed  in  the 
form  of  a verified  complaint.  ( See  City  Attorney  Opinion 
No.  56-1058A  (Mar.  15,  1956)  [implying  that  identical  language  in 
Section  155  of  former  Charter  required  that  "specific  charges"  be 
considered  only  upon  filing  of  complaint).)  The  complaint 
apprises  an  officer  of  the  specific  allegations  in  order  to 
prepare  a full  defense. 
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2.  Only  the  Chief  of  Police  May  File  a Verified 
Complaint  as  Required  by  Charter  Section  ^ 34  3 . 

Although  the  Charter  does  not  expressly  state  who  is 
authorized  to  file  a verified  disciplinary  complaint  with  the 
Commission,  the  Charter,  past  practice,  and  the  history  of 
certain  Charter  amendments  make  clear  that  the  Chief  is  vested 
with  the  exclusive  power  to  file  such  complaints. 

(a)  As  a Department  Head,  the  Chief  Is  Vested  with 
Exclusive  Power  to  File  a Complaint.  Under  the  Charter, 
department  heads  are  the  "appointing  officers"  for  their 
departments  and  are  responsible  for  "appointing,  disciplining  and 
remov[ingl"  employees  in  their  departments.  (Charter 
§ 3.501. )■!/  Inherent  in  the  power  to  discipline  and  remove  is 
the  power  to  initiate  disciplinary  proceedings.  The  Chief  is  the 
department  head  and  appointing  officer  of  the  Police  Department. 

A comparison  of  the  disciplinary  procedures  for  civil 
service  employees  and  the  procedures  governing  the  uniformed 
ranks  of  the  Police  and  Fire  Departments  shows  an  important 
difference  between  the  two  schemes.  Charter  Section  8.341,  which 
governs  the  removal  and  discharge  of  civil  service  employees, 
give  department  heads  the  exclusive  power  to  file  charges  except 
in  one  circumstance:  the  Civil  Service  Commission  may  hear  a 

complaint  of  misconduct  from  citizens  or  commissions  only  where 
the  appointing  officer  does  not  act  on  the  complaint. 

By  contrast.  Section  8.343  (discipline  of  the  uniformed 
ranks)  does  not  provide  for  any  exception  to  the  Chief's 
exclusive  power  to  initiate  charges,  even  where  the  Chief  has  not 
acted.  The  omission  of  any  such  provision  is  significant  since 
the  disciplinary  procedures  for  the  uniformed  ranks  of  the  Police 
and  Fire  Departments  set  forth  in  Charter  Section  8.343  parallel 
in  many  respects  the  procedures  for  the  discipline  and  removal  of 
civil  service  employees  under  Sections  8.341  and  8.342.  For 
example,  the  two  Chiefs  have  power  to  impose  summary  suspensions 
(§  8.343),  just  as  other  department  heads  do  (§  8.342). 

Similarly,  both  disciplinary  schemes  require  that  formal 


■l/  The  Chief  and  the  Commission  are  responsible  for 
disciplining  uniformed  officers.  Except  for  short-term,  summary 
suspensions,  discipline  proceedings  against  other  City  employees 
are  conducted  outside  their  departments,  before  hearing  officers 
under  contract  with  the  Civil  Service  Commission.  (Charter 
§ 8.341.) 
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charges  be  filed  before  more  substantial  discipline  is  imposed. 
(Compare  § 8.341  [civil  service  employees  may  only  be  removed  or 
discharged  "upon  written  charges"]  with  § 8.343  [uniformed 
officers  may  not  be  dismissed  or  punished  except  "upon  a verified 
complaint".]  In  view  of  the  similarity  between  the  two  sets  of 
procedures,  the  omission  of  a mechanism  permitting  the  Commission 
to  hear  citizens’  complaints  directly  implies  that  the  Chief,  as 
appointing  officer,  has  the  exclusive  power  to  initiate  charges. 

(b)  The  Prior  Practice  and  Understanding  Show  That  the 
Chief  Alone  Mav  File  Disciplinary  Complaints.  We  are  aware  of  no 
cases  in  which  the  Commission  has  conducted  a disciplinary 
proceeding  based  on  a complaint  filed  by  someone  other  than  the 
Chief.  In  addition,  prior  City  Attorney  opinions  have  assumed 
that  only  the  Chief  could  file  a complaint.  Significantly,  the 
Commission  has  requested  advice  on  several  occasions  about  its 
power  to  order  the  Chief  to  file  a complaint.  (See  City  Attorney 
Opinion  Nos.  56-1058A  and  69-40.)  That  issue  would  not  likely 
have  arisen  if  the  Commission  believed  it  could  initiate  a 
complaint  itself  or  could  hear  a complaint  filed  by  a third 
party.  In  short,  the  Commission  has  long  interpreted  the  Charter 
to  permit  complaints  to  be  filed  only  by  the  Chief,  and  the 
Commission’s  practice  has  conformed  to  that  understanding. 

It  is  well-established  that  the  interpretation  of  a statute 
by  those  empowered  to  administer  or  enforce  it  is  entitled  to 
great  weight.  (pjvera  v,  City  Sf  FresriP  (1971)  6 Cal. 3d  132, 

140;  Industrial  Indemnity  Co.  v.  Workers  Compensation  Appeals  Bd . 
(1985)  165  Cal . App . 3d  633,  638.)  That  interpretation  should  be 
entitled  to  even  greater  weight  where,  as  here,  there  are  sound 
independent  reasons  for  adopting  that  interpretation.  ( See  (a) 
above  and  (c)  below.) 

(c)  A Proposal  to  Allow  the  Commission  to  Hear  Complaints 
from  Citizens  Was  Rejected.  The  legislative  history  of  the 
Office  of  Citizen  Complaints  also  supports  the  conclusion  that 
only  the  Chief  may  file  a complaint.  When  the  Bar  Association  of 
San  Francisco  first  recommended  creating  the  OCC  in  1976,  the  Bar 
proposed  that  citizens  be  permitted  to  appeal  directly  to  the 
Commission  if  the  the  OCC  sustained  their  complaint  but  the  Chief 
did  not  act  to  discipline  the  officer  accused.  (BASF,  Proposed 
Citizens  Complaint  Procedures  for  the  San  Francisco  Police 
Commission  § 19g,  pp.  23-24  (Mar.  17,  1976)  [available  from 
BASF];  see  also  City  Attorney  Opinion  No.  76-40,  p.  2 (July  12, 
1976)  [summarizing  proposal].) 
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Likewise,  when  the  Bar's  proposal  was  reintroduced  by 
Supervisor  Britt  in  1981,  it  permitted  the  Commission  to  hear 
certain  complaints  where  the  Chief  had  not  recommended 
discipline.  (Sah  Francisco  Chronicle,  June  2,  1981,  p.  2.) 

Those  opposed  to  the  proposals  argued  that  only  a uniformed 
officer  could  fairly  assess  the  conduct  of  another  uniformed 
officer.  (San  Francisco  Chronicle,  July  16,  1981,  p.  3.)  The 
Charter  amendment  finally  presented  to  the  voters  limited  the 
OCC’s  role  to  investigating  complaints  and  making  recommendations 
to  the  Chief.  (Charter  § 3.530-2  [OCC  "shall  recommend 
disciplinary  action  to  the  chief  of  police  on  those  complaints 
that  are  sustained"].) 

The  history  of  the  OCC  thus  shows  two  things.  First,  all 
parties  assumed  that  under  then-existing  law  the  Chief  alone 
could  file  complaints.  Second,  the  proposal  to  permit  citizens 
to  appeal  directly  to  the  commission  was  dropped  in  the  final 
version  of  Section  3.530-2  as  part  of  a conscious  compromise 
between  the  need  for  citizens'  input  into  the  disciplinary 
process  and  procedural  protections  for  uniformed  officers.  (See 
San  Francisco  Bay  Guardian,  Oct.  20,  1982,  p.  23  [recommending 
support  of  measure  creating  OCC  as  the  only  "politically  .... 
possible"  measure  at  the  time].)  From  this  history,  it  is  clear 
that  the  power  to  initiate  disciplinary  charges  resides 
exclusively  with  the  Chief. 

B.  THE  COMMISSION'S  OPTIONS 

Though  the  Commission  may  not  initiate  charges  itself  or 
conduct  disciplinary  proceedings  where  no  complaint  is  on  file, 
the  Chief's  decision  not  to  file  a complaint  does  not  preclude 
the  Commission  from  taking  additional  action  with  respect  to  the 
incident  at  issue. 

1.  The  Commission  May  Request  a Report 

From  the  Chief  Explaining  the  Reasons  for 
Bi-S  Decision  Not  to  File  a Complaint. 

The  Commission  has  "the  power  and  duty  to  organize, 
reorganize  and  manage  the  police  department."  (Charter 
§ 3.530.)  Included  within  that  power  is  the  power  of  all  City 
boards  and  commissions  "[t]o  require  such  periodic  or  sped  a 1 
reports  of  departmental  operations,  costs  and  expenditures  under 
its  control  as  mav  be  necessary  . . . ."  (Charter  § 3.500(e); 
emphasis  added;  see  also  Charter  § 3.701.)  Pursuant  to  these 
powers,  the  Commission  may  request  a written  or  oral  report  from 
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the  Chief  on  the  basis  for  his  decision  not  to  file  charges.  The 
Commission  may  convene  a hearing  to  discuss  the  Chief’s  report  if 
it  so  desires. 2/ 

2.  The  Commission  May  Order  the  Chief  to 

Reconsider  His  Decision, 

Pursuant  to  its  power  to  manage  the  Department,  the 
Commission  may  order  the  Chief  to  reconsider  his  decision.  If 
the  Commission  desires,  it  may  postpone  such  an  order  until  it 
has  received  a report  from  the  Chief  on  the  basis  for  his  initial 
decision.  With  a report  in  hand,  the  Commission  could  instruct 
the  Chief  to  focus  on  particular  issues  if  it  does  order  him  to 
reconsider  his  decision.  Reconsideration  might  also  be  ordered 
where  additional  evidence  comes  to  light  after  an  initial 
decision  by  the  Chief. 

3.  The  Commission  Could  Conduct  Its  Own 
Investigation,  but  the  Commission  Should  Take 
Care  to  Avoid  Prejudging  Issues  that  Could 
Come  Before  It  if  a Complaint 

Is  Subsequently  Filed. 

As  our  prior  opinions  have  stated,  inherent  in  the 
Commission's  power  to  "organize,  reorganize  and  manage"  the 
Department  is  the  power  to  conduct  its  own  investigation  of 
police  matters.  (City  Attorney  Opinion  No.  76-40,  pp.  6,  9 
(July  12,  1976).)  However,  if  the  Commission  does,  it  should 
take  care  not  to  prejudge  the  issues  in  the  event  that  a 
complaint  is  subsequently  filed.  Due  process  would  prohibit  the 
Commission  from  hearing  a matter  if  the  facts  showed  a 
substantial  probability  of  bias  or  that  the  Commissioners  had 
become  personally  "embroiled"  in  the  controversy.  (Tavlor  v. 
Haves  (1974)  418  U.S.  488,  501-502;  Mennia  v.  City  Council  (1978) 
86  Cal . App . 3d  341,  350-51.) 

At  the  same  time,  a tribunal  is  not  disqualified  simply 
because  it  is  familiar  with  the  facts  of  the  case  before  it.  For 
example,  the  United  States  Supreme  Court  has  held  that  a 


2'  If  the  Commission's  consideration  of  the  Chief's 
report  constitutes  an  "evaluation  of  [his]  performance,"  the 
hearing  could  be  conducted  in  closed  session.  (Govt.  Code 
§ 54957.) 
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regulatory  agency  may  hear  formal  charges  even  where  it  has 
previously  investigated  the  general  matter  itself.  (Withrow  v. 
Larkin  (1975)  421  U.S.  35,  47-52;  F.T.C.  v.  Cement  Institute 
(1948)  333  U.S.  683,  700-701;  see  also  Mennjg , 

86  Cal . App . 3d  at  351.) 

If  the  Commission  does  convene  an  inquiry,  we  recommend 
that  the  Commission  seek  more  detailed  guidance  from  the  City 
Attorney  to  ensure  that  the  Commission  does  not  disqualify  itself 
from  hearing  any  related  disciplinary  cases. 3/ 

4.  The  Commission  May  Order  the  Chief 

to  File  a Complaint, _Subiect  to  Qualification, 

In  two  earlier  opinions,  the  City  Attorney  has  advised  that 
the  Commission  has  the  authority  to  order  the  Chief  to  file  a 
verified  complaint  if  the  Commission  so  chooses.  (City  Attorney 
Opinion  No.  56-1058A  (Mar.  15,  1956);  Opinion  No.  69-40  (Mar.  24, 
1969).)  These  opinions  rely  on  the  fact  that  the  Police 
Commission  has  "plenary  powers  of  supervision  and  control  over 
the  internal  affairs  of  the  Police  Department."  (Opinion 
No.  56-1058A,  p.  2.)4/  Based  on  this  general  grant  of 
authority,  Opinion  No.  56-1058A  (at  p.  2)  states: 

The  commission  would  seem  not  to  be  merely  a 
passive  forum  within  the  contemplation  of  Section 
155  [now  Section  8.343],  but  rather  a body  which, 
after  its  own  investigation,  may  order  the 
preparation  and  submission  to  it  of  charges 
against  department  members  under  its  control. 

The  prior  opinions  therefore  conclude  that  the  Commission  could 


3/  The  Commission  should  also  be  careful  not  to  prejudge 
the  issues  if  it  directs  the  Chief  to  submit  a report  on  his 
decision,  or  if  it  orders  the  Chief  to  reconsider  his  decision. 

4/  Those  opinions  construe  Section  155  of  the  1932 
Charter,  but  the  analysis  is  the  same  under  the  current  Charter, 
which  provides  that  the  Commission  shall  have  all  the  powers 
enjoyed  by  Police  Commissions  under  the  former  Charter.  (Charter 
§ 3.530  M[  2].)  Moreover,  the  language  of  former  Section  155 
with  respect  to  disciplinary  hearings  and  complaints  is 
essentially  identical  to  that  in  the  current  Section  8.343. 
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direct  the  Chief  to  file  charges. Like  other  orders  to  the 
Chief,  the  Commission’s  power  to  enforce  its  order  to  file 
charges  derives  ultimately  from  the  fact  that  the  Chief  serves  at 
the  Commission’s  pleasure.  (Charter  § 3.532. )£/ 

Once  again,  the  Commission  must  be  careful  not  to  prejudge 
the  issues  before  it  hears  formal  disciplinary  charges.  As 
Opinion  69-40  pointed  out,  if  the  Commission’s  order  to  the  Chief 
suggests  that  the  officer  in  question  is  guilty  of  misconduct, 
then  the  Commission  may  be  barred  from  hearing  the  charges. 

III.  .CONCLUSION 

Charter  Section  8.343  provides  that  the  Commission  may  not 
hold  a hearing  to  discipline  an  officer  unless  the  Chief  has 
filed  a verified  complaint  with  the  Commission  specifying  the 
charges  against  the  officer. 

Where  the  Chief  has  not  filed  a verified  complaint,  the 
Commission  has  several  options.  It  may  question  the  Chief  about 
the  basis  for  his  decision,  order  the  Chief  to  reconsider  his 
decision,  or  investigate  the  basis  for  the  charges  itself  and 
render  a report.  In  addition,  two  prior  City  Attorney  opinions 
hold  that  the  Commission  may  direct  the  Chief  to  file  charges. 


5/  One  of  the  officers  whose  conduct  was  at  issue  in 
Opinion  No.  56-1058A  later  challenged  the  Commission's  authority 
"to  file  or  order  to  be  filed  charges  under  [Charter  Section 
155]."  (Conroy  v.  McKinnon,  S.F.  Superior  Court,  No.  457320, 
Petition  for  Writ  of  Review,  pp.  5-6  (Apr.  10,  1956).)  The  court 
did  not  reach  that  issue.  The  Court  did  annul  the  Commission’s 
order  suspending  the  officer,  however,  finding  that  the 
Commission  had  reached  a conclusion  before  it  heard  the  charges. 
(Memorandum  Decision,  p.  3 (May  14,  1958).) 

■£/  Like  our  prior  opinions,  this  opinion  does  not 
address  the  relationship  between  the  Commission’s  power  to  order 
the  Chief  to  file  charges  and  the  requirement  that  those  charges 
be  verified  under  penalty  of  perjury. 
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Should  the  Commission  pursue  any  of  these  options,  it  must  be 
careful  not  to  prejudge  the  issues  if  formal  disciplinary 
proceedings  are  likely  to  be  held  before  the  Commission  at  a 
later  time. 


Respectfully  submitted. 


BURK  E.  DELVENJHAL 
Deputy  City  jfEtorney 


DHN  E.  MORRIS^ 
Deputy  City-Tfttorney 


Approved : 

trvu  u.  J- r • 

LOUISE  H.  RENNE 
City  Attorney 
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SUBJECT:  Board  of  Supervisors  Query  of  Chief  of  Police 

Regarding  Police  Involvement  in  the  Protest 
Demonstration  over  U.S.  Policy  in  El  Salvador 


REQUESTED  BY:  Willie  Frazier,  Secretary 

San  Francisco  Police  Commission 


PREPARED  BY:  Burk  E.  Delventhal 

Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 

QUESTIONS  PRESENTED 


1.  Does  Charter  Section  2.401  prohibit  the  Board  of 
Supervisors  from  asking  the  Chief  of  Police  to  appear  in  order  to 
answer  questions  regarding  police  involvement  in  the  protest 
demonstration  over  U.S.  policy  in  El  Salvador? 


2.  May  the  Board  of  Supervisors  conduct  some  or  all  of  its 
inquiry  in  closed  session? 


CONCLUSIONS 


1.  No. 


2.  Yes. 


ANALYSIS 

The  Board  of  Supervisors  has  invited  the  Chief  of  Police  to 
attend  the  Board  meeting  on  Monday,  March  27,  for  the  purpose  of 
responding  to  the  Board's  inquiries  concerning  police  involvement 
in  the  protest  demonstration  over  U.S.  policy  in  El  Salvador. 

That  demonstration  occurred  on  Monday,  March  20.  The  Secretary 
to  the  San  Francisco  Police  Commission  has  asked  this  office  for 
advice  in  response  to  two  different  questions  regarding  this 
invitation . 


First  Question 

Charter  Section  2.401  provides: 

Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  . . . 
administrative  or  other  functions  for  which  . . . 
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boards  or  commissions  are  responsible,  solely 
through  . . . the  board  or  commission  or  the 

chief  executive  officer  of  such  board  or 
commission  concerned. 

Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  . . . disciplinary 
actions  ...  or  other  administrative 
recommendations  or  actions  of  . . . department 

heads  . . . under  the  respective  boards  and 
commissions.  The  board  of  supervisors  shall  deal 
with  administrative  matters  only  in  the  manner 
provided  by  this  chapter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on 
the  part  of  any  supervisor  shall  constitute 
official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power 
of  hearing  and  inquiry  as  provided  in  this 
chapter . [Emphasis  added.] 

Charter  Section  2.401,  prohibiting  the  Board  of  Supervisors 
from  interference  in  administrative  affairs,  must  be  read  in 
conjunction  with  Charter  Section  2.400,  which  provides: 

The  board  of  supervisors  may  require  such  . . 

. special  reports  of  departmental  costs, 
operation  and  expenditures,  examine  the  books, 
papers,  records  and  accounts  of,  and  inquire  into 
matters  affecting  the  conduct  of  any  department  . 

. . of  the  city  and  county,  and  for  that  purpose 
may  hold  hearings,  subpoena  witnesses,  administer 
oaths  and  compel  the  production  of  books,  papers, 
testimony  and  other  evidence.  . . . 

Charter  Section  2.400  clearly  creates  a power  of  inquiry  in  the 
Board  of  Supervisors. 

The  above  charter  provisions  find  their  genesis  in  an  era 
of  corruption  and  inefficiency  when  the  legislative  and 
administrative  functions  of  our  local  government  were  closely 
entwined.  These  charter  provisions  were  designed  to  separate  the 
legislative  and  administrative  functions  and  so  to  correct  these 
problems,  while  at  the  same  time  securing  to  the  legislative  body 
the  powers  of  inquiry  necessary  to  its  proper  function. 

(Keesling,  The  San  Francisco  Charter  of  1931  (1933)  at  page  43; 
San  Francisco  v.  Boyd  (1941)  17  Cal. 2d  606,  617  [110  P.2d  1036].) 


OPINION  NO.  89-3 


Willie  Frazier 


3 - March  27,  1989 


The  Board  of  Supervisors'  request  that  the  Chief  of  Police 
appear  in  order  to  answer  questions  regarding  police  involvement 
in  the  protest  demonstration  over  U.S.  policy  in  El  Salvador 
appears  to  fall  within  the  inquiry  power  of  Section  2.400  and  the 
inquiry  exception  to  Section  2.401.  However,  the  Board’s  power 
of  inquiry  is  not  without  limitation. 

Charter  Section  21  (predecessor  to  Charter  Section  2.400) 
embodies  "an  inherent  right,  incident  to  the  Board’s  power  to 
enact  law,  to  investigate  matters  which  have  a reasonable 
relationship  to  proposed,  contemplated  or  possible  legislation." 
See  City  Attorney  Opinion  908  (1954)  at  page  9. 

City  Attorney  Opinion  1235  (1958)  concluded,  at  page  7, 
that  the  Board's  power  of  inquiry  was  "of  sufficient  scope  to 
allow  such  investigations  as  are  reasonably  related  to  the  need 
for  effective  discharge  of  any  power  granted  to  or  duty  imposed 
upon  the  Board  by  governing  law."  The  power  of  inquiry  "is 
designed  to  afford  the  Board  a supplementary  tool  to  be  employed 
as  a means  of  seeking  out  and  obtaining  any  factual  assistance 
reasonably  related  to  those  subjects  entrusted  by  law  to  a degree 
of  Board  control,  all  to  the  desired  end  that  the  exercise  of  the 
Board's  powers  will  be  enlightened  and  efficacious."  ( Id . ) 

The  opinion  took  the  precaution  of  "refreshing  the  Board 
regarding  the  limitations  upon  the  power  of  inquiry  . . . which 
forbid  investigations  in  a vacuum  and  which  forbid  investigations 
solely  for  the  purpose  of  investigation.  That  is,  there  must  be 
an  end-purpose  sought  to  be  effected  by  the  inquiry,  and  the 
end-purpose  must  bear  some  reasonable  relation  to  a matter  over 
which  the  Board  has  some  measure  of  power."  (Id.,  at  page  9.) 

So  long  as  the  Board's  power  of  inquiry  is  directed  to 
obtaining  information  to  assist  it  in  the  exercise  of  its  powers, 
there  is  no  improper  interference  with  administrative  affairs. 

The  test  is  whether  any  given  inquiry  concerns  matters  which  have 
a reasonable  relationship  to  proposed,  contemplated  or  possible 
legislation,  or  more  broadly,  to  matters  over  which  the  Board  has 
some  measure  of  power. 

An  inquiry  could,  for  example,  seek  information  to  assist 
the  Board  in  determining  whether  to  submit  to  the  voters  a 
proposed  Charter  amendment  changing  the  structure  of  City 
government.  City  Attorney  Opinion  69-16. 

A hearing  before  the  Board  of  Supervisors  is  not  the 
apprQpriate  forum  to  try  claims  of  wrongdoing  by  any  city 
agency.  It  is  not  the  function  of  the  Board  of  Supervisors  to 
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determine  who  was  "right  or  wrong"  or  whether  damages  should  be 
recovered  by  a "victim".  Rather  the  Board's  power  of  inquiry  is 
designed  to  assist  the  exercise  of  its  legislative  powers.  Those 
powers  include  taking  budgetary  and  other  legislative  actions, 
drafting  and  submitting  to  the  voters  proposed  charter 
amendments,  and  requesting  other  governmental  agencies  and 
officials  to  adopt  and  change  policies  that  could  have  an  impact 
on  the  City. 

So  long  as  the  inquiry  scheduled  for  Monday,  March  27, 
falls  within  the  parameters  outlined  above,  it  will  not  violate 
the  Charter  Section  2.401  injunction  against  interference  with 
administrative  affairs,  but  rather  will  fall  within  the  ambit  of 
the  powers  of  inquiry  granted  by  Charter  Section  2.400  to  the 
Board  of  Supervicors. 


Second  Question 

Charter  Section  3.500,  subsection  (f)  provides  in  relevant 
part  that  all  regular  and  special  meetings  of  all  boards  "shall 
be  open  and  public;  provided,  however,  that  nothing  contained  in 
this  subsection  shall  be  construed  to  prevent  any  board  . . . 

from  holding  executive  sessions  during  a regular  or  special 
meeting  to:  (2)  confer  with  legal  counsel  under  circumstances 

in  which  the  lawyer-client  privilege  conferred  by  the  laws  of  the 
State  of  California  may  lawfully  be  claimed  . . . ."  The 
language  of  the  charter  parallels  that  of  state  law. 

The  Ralph  M.  Brown  Act  (Govt.  Code  Secs.  54950-54962)  opens 
with  the  following  declaration  and  statement  of  intent:  "In 

enacting  this  chapter,  the  Legislature  finds  and  declares  that 
the  public  commissions,  boards  and  councils  and  the  other  public 
agencies  in  this  State  exist  to  aid  in  the  conduct  of  the 
people's  business.  It  is  the  intent  of  the  law  that  their 
actions  be  taken  openly  and  that  their  deliberations  be  conducted 
openly."  (Govt.  Code  Sec.  54950.) 

Although  the  City  and  County  of  San  Francisco  operates 
under  its  own  charter,  the  Brown  Act  applies  to  our  Board  of 
Supervisors.  (Govt.  Code  Secs.  59451,  59452;  San  Diego  Union  v. 
City  Council  (1983)  146  Cal.App.3d  947,  958  [196  Cal.Rptr.  45].) 

"All  meetings  of  the  legislative  body  of  a local  agency 
shall  be  open  and  public  . . . except  as  otherwise  provided  in 
this  chapter."  (Govt.  Code  Sec.  54953.)  And:  "Except  as 
expressly  authorized  by  this  chapter  ...  no  closed  session  may 
be  held  by  any  legislative  body  of  any  local  agency."  (Govt. 

Code  Sec.  54962.) 
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Government  Code  Section  54956.9  provides: 

Nothing  in  this  chapter  shall  be  construed  to 
prevent  a legislative  body  of  a local  agency, 
based  on  the  advice  of  its  legal  counsel,  from 
holding  a closed  session  to  confer  with,  or 
receive  advice  from,  its  legal  counsel  regarding 
pending  litigation  when  discussion  in  open 
session  concerning  those  matters  would  prejudice 
the  position  of  the  local  agency  in  the 
litigation . 

. . . For  purposes  of  this  section, 
litigation  shall  be  considered  pending  when  any 
of  the  following  circumstances  exist: 

(a)  An  adjudicatory  proceeding  ...  to  which 
the  local  agency  is  a party,  has  been  initiated 
formally. 

(b) (1)  A point  has  been  reached  where,  in  the 
opinion  of  the  legislative  body  of  the  local 
agency  on  the  advice  of  its  legal  counsel,  based 
on  existing  facts  and  circumstances,  there  is  a 
significant  exposure  to  litigation  against  the 
local  agency. 


The  recent  incident  involving  a confrontation  between 
police  and  demonstrators  provides  a basis  for  the  Board  to 
conclude  that  there  is  a significant  exposure  to  litigation. 
Accordingly,  we  advise  that  the  Board  of  Supervisors  may  meet  in 
closed  session  with  the  City  Attorney  and  obtain  a briefing  from 
the  Chief  of  Police  with  regard  to  the  specifics  of  that  incident. 

In  circumstances  involving  a department’s  handling  of  a 
matter  that  is  or  could  be  the  subject  of  litigation  against  the 
City,  the  Board  of  Supervisors  should  exercise  its  powers  of 
inquiry  with  care.  That  inquiry  should  be  informed  and  animated 
by  the  Board's  legislative  power  to  remedy  problems  it 
identifies.  Responses  to  questions  about  details  of  an  event 
that  is  or  could  become  the  subject  of  litigation  could  adversely 
affect  the  ability  of  the  City  to  defend  itself.  Once  a Board 
inquiry  moves  from  the  subject  of  general  departmental 
administration  and  policies  to  the  particulars  of  such  an  event, 
the  Board's  public  inquiry  poses  significant  problems.  City 
officials’  public  responses  to  Board  questions  about  that  event 
can  be  taken  out  of  context,  distorted  by  opposing  counsel,  and 
used  against  the  City  in  litigation. 
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Once  the  Board's  inquiry  moves  from  subjects  of  general 
departmental  administration  and  policy  to  the  details  of  a 
particular  event  where  litigation  is  pending  or  likely,  the  Chief 
should  request  the  Board  that  he  not  be  required  to  answer 
questions  in  public  session.  The  Chief  should  inform  the  Board 
that  he  is  prepared  to  answer  further  questions  and  suggest  that 
the  Board  go  into  executive  session  to  confer  with  counsel 
regarding  a matter  that  poses  a significant  risk  to  the  City  of 
exposure  to  litigation.  The  Chief  will  attend  that  session  to 
assist  in  the  consultation  with  the  City  Attorney.  In  that 
session,  the  Chief  can  make  a frank  and  detailed  presentation  and 
assessment  of  the  event  without  concern  that  he  will  be  quoted 
out  of  context  and  that  his  statements  will  be  used  against  the 
City  in  litigation. 


Respectfully  submitted 


Burk  E.  Delventhal 
Deputy  City  Attorney 


APPROVED : 


LOUISE  H.  RENNE 
City  Attorney 
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Louise  H.  Renne, 
City  Attorney 
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SUBJECT:  Authority  of  a Person  Attending  an  Executive 

Session  of  the  Board  of  Education  to  Disclose 
the  Contents  of  that  Session 


REQUESTED  BY:  Ramon  Cortines,  Superintendent 

San  Francisco  Unified  School  District 

PREPARED  BY:  Burk  E.  Delventhal 

Randy  Riddle 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

May  an  individual  attending  a closed  session  of  the 
Board  of  Education  disclose  information  communicated  in  that 
closed  session? 

CONCLUSION 

No.  Information  communicated  in  a closed  session  is 
privileged.  That  privilege  belongs  to  the  School  District  and 
only  the  Board  of  Education  may  authorize  a waiver  of  the 
District's  privilege.  Accordingly,  individuals  may  not  disclose 
information  communicated  in  an  executive  session  of  the  Board. 


ANALYSIS 

The  Ralph  M.  Brown  Act  (Government  Code  Sections  54950  et 
seq;  "the  Brown  Act")  generally  requires  that  the  meetings  of 
local  legislative  bodies,  including  boards  of  education,  be  open 
to  the  public.  See  Education  Code  Section  1011  (boards  of 
education  must  conduct  their  meetings  in  accordance  with  Brown 
Act.)  The  Brown  Act,  however,  authorizes  legislative  bodies  to 
meet  in  executive  session  to  deliberate  on  certain  enumerated 
subjects,  such  as  the  appointment  or  dismissal  of  a public 
employee  (Government  Code  Section  54957)  or  conferring  with 
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their  attorney  concerning  pending  litigation  (Government  Code 
Section  54956.9). 

While  we  are  unable  to  locate  any  reported  cases  which 
address  the  propriety  of  an  individual  who  has  attended  a closed 
session  disclosing  information  communicated  in  that  meeting  to 
persons  not  in  attendance,  the  California  Attorney  General  has 
addressed  this  issue.  Though  not  binding,  opinions  of  the 
Attorney  General  are  considered  persuasive  authority  and  accorded 
great  weight  by  the  courts.  Wenke  v.  Hitchcock  (1972)  6 Cal. 3d 
746;  Bruce  v.  Gregory  (1976)  65  Cal. 2d  666. 

In  I.L.  76-201  (1976),— / the  Attorney  General  was  asked 
whether  a member  of  a county  board  of  supervisor  may  divulge 
information  communicated  during  an  executive  session  authorized 
by  the  Brown  Act's  "personnel  exception"  (Section  54957),  or 
whether  only  the  Board  of  Supervisors,  acting  by  a majority  vote, 
could  authorize  a such  disclosure.  The  Attorney  General  advised 
that  an  individual  supervisor  had  no  authority  to  disclose 
information  communicated  during  an  executive  session. 

The  Attorney  General  first  observed  that  confidential 
information  may  be  withheld  from  the  public  under  the  official 
information  privilege  embodied  in  Evidence  Code  Section  1040  as 
well  as  under  the  Brown  Act  provisions  relating  to  executive 
sessions.  The  Attorney  General  then  reasoned  that  since  the 
purpose  of  executive  sessions  is  to  permit  discussion  of  matters 
of  a privileged  nature,  the  disclosure  of  the  written  records  of 
executive  sessions  or  a verbal  report  giving  the  details  of 
executive  sessions  would  constitute  a disclosure  of  privileged  or 
confidential  information.  The  Attorney  General  explained: 

[W]e  believe  that  in  order  that  such  privilege  have 
meaning,  and  the  confidentiality  required  by  law  be 
maintained,  that  the  deliberations  which  . . . 


1/  Although  an  indexed  letter  (I.L.)  opinion  of  the 
Attorney  General  does  not  carry  the  same  weight  as  a 
formal  published  opinion  by  that  office,  it  is  instructive 
to  note  that  I.L.  76-201  was  relied  upon  and  cited 
extensively  in  62  Ops.A.G.  150  (1979)  (concluding  that  two 
legislative  bodies  were  not  authorized  by  the  Brown  Act  to 
meet  in  executive  session  to  discuss  settlement  of 
potential  litigation). 
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records  memorialize  must  also  be  privileged  and 
confidential.  . . . There  is  no  point  in  making  the 

[minutes]  confidential  if  oral  testimony  as  to  the 
recollection  of  the  proceedings  is  to  be  allowed. 

Id . at  pp.  5,  6,  quoting  51  Ops .Cal .Atty .Gen.  201  (1968). 

Therefore,  the  Attorney  General  concluded,  a member  of  a board  of 
supervisors  may  not  disclose  the  contents  or  details  of 
an  executive  session.— x 

Accordingly,  we  conclude  that  no  individual  member  of  the 
Board  or  any  other  person  attending  an  executive  session  of  the 
Board  may  disclose  information  communicated  in  an  executive 
session.  When  the  Board  meets  in  executive  session  under  the 
Brown  Act,  the  Board  does  so  as  the  governing  board  of  the  San 
Francisco  Unified  School  District.  The  privilege  to  maintain  the 
confidentiality  of  information  in  an  executive  session  belongs  to 
the  District.  Individuals  have  no  powers  except  as  voting 
members  of  the  Board.  Only  the  Board  acting  on  behalf  of  the 
District  may  authorize  disclosure  of  information  communicated  in 
a closed  session. 

Finally,  you  ask  whether  the  law  imposes  any  penalty  for 
the  unauthorized  disclosure  of  privileged  information 
communicated  in  a closed  session.  There  is  no  statute  that 
imposes  a penalty  for  publicly  disclosing  information 
communicated  during  a closed  session.  However,  since  only  the 
Board  may  authorize  such  a disclosure,  any  unauthorized 
disclosure  would  be  unlawful.  If  the  person  disclosing  the 
information  is  an  employee,  that  employee  would  be  subject  to 
discipline  for  misconduct.  If  the  person  is  a Board  member,  that 


2/  The  Attorney  General  proceeded  to  advise  that 
Government  Code  Section  Section  54957.2  prohibits  even  a majority 
of  the  full  board  from  disclosing  the  minutes  of  a closed  session 
or  other  information  the  confidentiality  of  which  is  statutorily 
mandated.  As  to  other  information,  the  Attorney  General  advised 
that  a majority  of  the  legislative  body  may  determine  whether  to 
waive  the  privilege  and  authorize  disclosure  of  the  information. 
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member  would  be  subject  to  suspension  by  the  Mayor  and  removal  by 
the  Board  of  Supervisors  for  official  misconduct.  See  Charter 
Section  8.107;  see  also  California  Government  Code  Sections  3060 
et  seq.  (removal  from  office  for  misconduct  by  accusation  by 
grand  jury  and  trial  before  superior  court.) 


Respectfully  submitted. 


Burk  E.  Delventhal 
Deputy  City  Attorney 


APPROVED : 


LOUISE  H.  RENNE 
City  Attorney 
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Office  of  City  Attorney 


v\ind  County  of/san  Francisco: 


Louise  H.  Renne, 
^City  Attorney 
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SUBJECT:  The  power  of  the  Board  of  Education  to  (1)  delegate 

leasing  authority  to  staff  members  and  (2)  require 
the  PTA  to  obtain  insurance  as  a prerequisite  to 
permitting  PTA  meetings  on  school  district  property 


REQUESTED  BY:  Ramon  Cortines,  Superintendent 

San  Francisco  Unified  School  District 

PREPARED  BY:  Burk  E.  Delventhal 

Deputy  City  Attorney 

Marcia  F.  Cutler 
Legal  Assistant 


QUESTIONS  PRESENTED 

1.  May  the  Board  of  Education  delegate  authority  to  staff 
members  to  negotiate  short-term  leases? 

2.  May  the  Board  of  Education  delegate  authority  to  staff 
members  to  negotiate  hold  harmless  agreements? 


3.  May  the  Board  of  Education  require  the  PTA  to  obtain 
insurance  as  a condition  of  permitting  meetings  on  school 
property? 


CONCLUSIONS 

1.  Yes,  the  Board  of  Education  may  delegate  authority  to 
staff  members  to  negotiate  short-term  leases.  However,  no  lease 
goes  into  effect  until  approved  by  the  Board  of  Education. 

2.  Yes,  the  Board  of  Education  may  delegate  authority  to 
staff  members  to  negotiate  hold  harmless  agreements.  However,  no 
such  agreement  goes  into  effect  until  approved  by  the  Board  of 
Education . 

3.  No,  the  Board  of  Education  may  not  impose  insurance 
requirements  on  the  PTA. 
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ANALYSIS 
QUESTION  1 

The  power  to  lease  school  property  is  vested  in  the  San 
Francisco  Board  of  Education  (Education  Code  Section  39601— x). 

You  have  asked  us  whether  the  Board  of  Education  may  delegate  its 
power  to  negotiate  lease  agreements  to  staff  members  for 
short-term  leases  such  as  a lease  of  space  at  Lakeshore  School 
for  nine  months  for  use  as  a daycare  center. 

In  general,  the  Board  of  Education 

"may  initiate  and  carry  on  any  program,  activity, 
or  may  otherwise  act  in  any  manner  which  is  not 
in  conflict  with  or  inconsistent  with,  or 
preempted  by,  any  law  and  which  is  not  in 
conflict  with  the  purposes  for  which  school 
districts  are  established."  §35160. 

The  laws  relating  to  the  use  of  school  property  are  found 
in  the  Civic  Center  Act  (Section  40040  et  seq.).  This  act 
provides  that  there  is  a civic  center  in  each  and  every  public 
school  facility  which  may  be  used  by  citizens  and  various 
organizations,  clubs  and  association  groups  to  foster  civic 
purposes.  Section  40041(b)  provides  that 

"The  governing  board  of  any  school  district  may 
grant  the  use  of  school  facilities  or  grounds  as 
a civic  center  upon  the  terms  and  conditions  the 
board  deems  proper,  subject  to  the  limitations, 
requirements,  and  restrictions  set  forth  in  this 
article,  for  any  of  the  following  purposes: 

(1)  Public,  literary,  scientific, 
recreational,  educational,  or  public  agency 
meetings . 

(2)  The  discussion  of  matters  of  general  or 
public  interest. 

(3)  The  conduct  of  religious  services  for 
temporary  periods,  on  a one  time  or  renewable 
basis,  by  any  church  or  religious  organization 
which  has  no  suitable  meeting  place  for  the 
conduct  of  the  services,  provided  the  governing 
board  charges  the  church  or  religious 
organization  using  the  school  facilities  or 
grounds  a fee  as  specified  in  subdivision  (c)  of 
Section  40043. 


All  references  are  to  the  Education  Code  unless  otherwise 
specified. 
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(4)  Child  care  or  day  care  programs  to  provide 
supervision  and  activities  for  children  of 
preschool  and  elementary  school  age. 

(5)  The  administration  of  examinations  for  the 
selection  of  personnel  or  the  instruction  of 
precinct  board  members  by  public  agencies. 

(6)  Supervised  recreational  activities. 

(7)  Other  purposes  deemed  appropriate  by  the 
governing  board." 

Thus,  the  Board  of  Education  may  authorize  use  of  its 
facilities  for  child  care  services  pursuant  to  the  provisions  of 
the  Civic  Center  Act. 

The  Board  of  Education  has  both  general  authority  to 
delegate  its  powers  to  staff  members  and  specific  authority  to 
delegate  its  contractual  powers.  The  general  delegation 
authority  is  found  in  Section  35161  which  provides: 

"The  governing  board  of  any  school  district 
may  execute  any  powers  delegated  by  law  to  it  or 
to  the  district  of  which  it  is  the  governing 
board,  and  shall  discharge  any  duty  imposed  by 
law  upon  it  whereupon  the  district  of  which  it  is 
the  governing  board,  and  may  delegate  to  an 
officer  or  employee  of  the  district  any  of  those 
powers  or  duties.  The  governing  board,  however, 
retains  ultimate  responsibility  over  the 
performance  of  those  powers  or  duties  so 
delegated 

The  specific  authority  to  delegate  its  contractual  power  is 
found  in  Section  39656,  which  provides: 

"Wherever  in  this  code  the  power  to  contract 
is  invested  in  the  governing  board  of  the  school 
district  or  any  member  thereof,  such  power  may  by 
a majority  vote  of  the  board  be  delegated  to  its 
district  superintendent,  or  to  such  persons  as  he 
may  designate,  or  if  there  be  no  district 
superintendent  then  to  such  other  officer  or 
employee  of  the  district  as  the  board  may 
designate.  Such  delegation  of  power  may  be 
limited  as  to  time,  money  or  subject  matter  or 
may  be  a blanket  authorization  in  advance  of  its 
exercise,  all  as  the  governing  board  may  direct; 
provided,  however,  that  no  contract  made  pursuant 
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to  such  delegation  and  authorization  shall  be 
valid  or  constitute  an  enforceable  obligation 
against  the  district  unless  and  until  the  same 
shall  have  been  approved  or  ratified  by  the 
governing  board,  said  approval  or  ratification  to 
be  evidenced  by  a motion  of  said  board  duly 
passed  and  adopted.  In  the  event  of  malfeasance 
in  office,  the  school  district  official  invested 
by  the  governing  board  with  such  power  of 
contract  shall  be  personally  liable  to  the  school 
district  employing  him  for  any  and  all  moneys  of 
the  district  paid  out  as  a result  of  such 
malfeasance . " (Emphasis  added) 

Short-term  leases  are  a form  of  contract  and  are  therefore 
subject  to  the  more  specific  provisions  of  Section  39656  (Civil 
Code  Section  1925;  Eltinge  & Graziadio  Dev.  Co.  v.  Childs  (1975) 
49  Cal.App.3d  294,  297).  We  therefore  conclude  that  the  Board  of 
Education  may  delegate  to  staff  members  its  authority  to 
negotiate  short-term  leases.  However,  before  such  a lease  may 
take  effect,  the  Board  of  Education  must  pass  a motion  ratifying 
or  approving  it  (see  Santa  Monica  Unified  School  District  v. 

Persh  (1970)  5 Cal.App.3d  945;  El  Camino  Community  College 
District  v.  Superior  Court  (1985)  173  Cal.App.3d  606  (construing 
analogous  provisions  in  Section  81655  applicable  to  community 
college  board  of  trustees)). 


QUESTION  2 

Hold  harmless  agreements  form  part  of  a contract  (Gardner 
v.  Downtown  Porsche  Audi  (1986)  180  Cal.App.3d  713,  716-717; 

1 Witkin  (9th  Ed.)  Contracts  §631).  The  Board  of  Education  has 
the  same  power  to  delegate  to  staff  members  the  execution  of  hold 
harmless  agreements  as  it  does  other  types  of  contracts. 
Therefore,  you  are  advised  that  the  Board  of  Education  may 
delegate  to  staff  members  the  authority  to  negotiate  hold 
harmless  agreements.  However,  like  other  contracts,  an  agreement 
to  indemnify  and  hold  harmless  does  not  become  binding  on  the 
district  until  ratified  or  approved  by  motion  of  the  Board  of 
Education . 

QUESTION  3 

The  final  question  is  whether  the  Board  of  Education  may 
require  the  PTA  to  obtain  insurance  as  a condition  of  permitting 
meetings  on  school  property.  The  PTA  is  a recognized 
parent-teacher  organization.  Section  40043  of  the  Civic  Center 
Act  provides: 


"(a)  The  governing  board  of  any  school 
district  shall  grant  without  charge  the  use  of 
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any  school  facilities  or  grounds  under  its 
control,  when  an  alternative  location  is  not 
available,  to  non  profit  organizations,  and  clubs 
or  associations  organized  to  promote  youth  and 
school  activities,  including,  but  not  limited  to: 

(1)  Girl  Scouts,  Boy  Scouts,  Camp  Fire,  Inc. 

(2)  Parent-teachers’  associations. 

(3)  School-community  advisory  councils. 

This  subdivision  shall  not  apply  to  any  group 
which  uses  school  facilities  or  grounds  for 
fundraising  activities  which  are  not  beneficial 
to  youth  or  public  school  activities  of  the 
district,  as  determined  by  the  governing  board." 
(Emphasis  added) 


Organizations  permitted  to  use  school  facilities  "without 
charge"  may  not  be  charged  for  insurance  costs  as  this  would 
defeat  the  purpose  of  the  Civic  Center  Act  (Ellis  v.  Board  of 
Education  (1945)  27  Cal. 2d  322). 

Since  the  PTA  is  entitled  to  use  school  property  free  of 
charge,  the  School  District  may  not  require  it  to  obtain 
insurance. 


Respectfully  submitted. 


Deputy  City  Attorney 


APPROVED : 


LOUISE  H.  RENNE 
City  Attorney 
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SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


Applicability  of  Charter  Appendix  K to 
Police  Officers  and  Employees 

Lt.  Edmund  Pecinovsky 
Commanding  Officer,  Legal  Division 
San  Francisco  Police  Department 


Burk  E.  Delventhal 
Deputy  City  Attorney 


DOCUMENTS  Dtp  i . 


SAM  FRANCISCO 
pilot  to 


Elizabeth  M.  Katz 
Legal  Assistant 


QUESTION  PRESENTED 

Does  Charter  Appendix  K,  prohibiting  compensated  advocacy 
by  officers  of  the  City  and  County  of  San  Francisco  before  City 
and  County  boards  and  commissions,  apply  to  officers  and 
employees  of  the  San  Francisco  Police  Department: 


CONCLUSION 

Charter  Appendix  K does  not  apply  to  officers  and  employees 
of  the  Police  Department,  other  than  the  Chief  of  Police. 


ANALYSIS 

The  San  Francisco  Police  Department  has  informed  us  that 
one  of  its  commissioned  officers  (Lieutenant  or  higher  rank)  is 
licensed  to  practice  law  in  California.  As  an  attorney,  this 
officer  has  been  requested  to  represent  members  of  the  public 
before  a board  or  commission.  We  are  informed  that  the 
representation  does  not  concern  anything  which  falls  within 
police  jurisdiction,  and  that  the  board  or  commmission  before 
which  the  officer  will  appear  is  not  the  Police  Commission.  The 
officer  has  permission  from  the  Chief  of  Police  to  be  engaged  in 
secondary  employment  and  has  been  informed  of  the  departmental 
guidelines  which  limit  areas  of  secondary  employment.  As  a 
self-employed  attorney  the  officer  is  not  required  to  clear  with 
the  Chief  of  Police  each  client  by  whom  he  is  employed. 
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The  Department  wishes  to  know  whether  Charter  Appendix  K 
applies  to  this  particular  officer.  The  Department  also  wishes 
to  know  whether  Appendix  K applies  to  other  officers  and 
employees  of  the  Department. 

Appendix  K was  added  to  the  Charter  by  popular  vote  in  the 
election  of  June  3,  1986.  It  provides,  in  relevant  part: 

Section  1.  The  People  of  the  City  and  County 
of  San  Francisco  desire  and  are  entitled  to  a 
local  government  whose  officers  do  not  engage  in, 
assist  or  promote  compensated  advocacy  on  behalf 
of  private  interests  before  City  and  County 
commissions  and  boards  while  also  serving  as  City 
and  County  officers. 

Section  2.  No  officer  of  the  City  and  County 
may,  during  the  term  of  office,  engage  in 
compensated  advocacy  before  any  City  and  County 
board  or  commission,  or  any  member  of  the  board 
or  commission  or  its  staff,  in  order  to  represent 
any  private  interest,  for  which  representation 
the  officer  receives,  directly  or  indirectly,  any 
compensation,  reward  or  gift. 

Section  3.  Officers  of  the  City  and  County 
shall  not  discuss  matters  pending  before  their 
commission  or  department  with  other  City  and 
County  officers  . . . when  those  officers  . . . 
are  acting  as  compensated  advocates  for  a private 
interest . 

Section  6.  Any  person  violating  the  terms  of 
this  ordinance  shall  be  subject  to  the  penalties 
set  forth  in  San  Francisco  Charter  Section 
8.105.  Such  penalties  shall  include,  but  not  be 
limited  to,  removal  from  office. 

Charter  Appendix  K does  not  define  "officers".  However, 
Charter  Section  1.103  provides: 

The  officers  of  the  city  and  county  shall  be 
the  officers  elected  by  vote  of  the  people, 
members  of  the  board  of  education,  members  of 
boards  and  commissions  appointed  by  the  mayor, 
members  of  the  juvenile  probation  and  adult 
probation  boards  or  committees,  members  of  the 
board  of  law  library  trustees,  the  superintendent 
of  schools,  the  clerk  of  the  municipal  court,  the 
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secretary  and  jury  commissioner  of  the  superior 
court,  the  executive  appointed  by  each  board  or 
commission  as  the  chief  executive  officer  under 
each  board  or  commission,  the  controller,  the 
chief  administrative  officer,  the  head  of  each 
department  under  the  chief  administrative  officer 
and  the  coroner,  public  administrator,  county 
clerk,  tax  and  license  collector,  recorder, 
registrar  of  voters,  horticultural  commissioner, 
sealer  of  weights  and  measures,  and  such  other 
officers  as  may  hereafter  be  provided  by  law  or 
so  designated  by  ordinance. 

Members  of  the  police  commission  (who  by  the  provisions  of 
Charter  Section  3.530  are  appointed  by  the  mayor)  are  officers 
within  the  meaning  of  Charter  Section  1.103  and  therefore  also  of 
Charter  Appendix  K.  (See  City  Attorney  Opinion  86-12,  page  14, 
regarding  the  question  of  who  is  an  officer  within  the  meaning  of 
Charter  Appendix  K. ) The  Chief  of  Police  (who  by  the  provisions 
of  Charter  Section  3.532  is  the  executive  appointed  by  the 
commission  as  the  chief  executive  officer  under  the  commission) 
is  also  an  officer  within  the  meaning  of  Charter  Section  1.103 
and  therefore  also  of  Charter  Appendix  K. 

However,  all  other  officers  and  employees  of  the  police 
department  are  not  officers  within  the  meaning  of  Charter  Section 
1.103.  See  our  Letter  Opinion  77-49,  page  3,  and  Neigel  v. 
Superior  Court  (1977)  72  Cal.App.3d  373.  We  know  of  no  more 
recent  provision  of  law  or  designation  by  ordinance  which  changes 
our  opinion.  Thus  Charter  Appendix  K does  not  apply  to  the 
attorney-police  officer  seeking  to  represent  members  of  the 
public  before  a board  or  commission  other  than  the  police 
commission . 


Respectfully  submitted, 


APPROVED: 


LOUISE  H.  RENNE 
City  Attorney 
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1 and  County  of  San  Francisco: 


Louise  H.  Renne, 

^City  Attorney 
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SUBJECT : 
REQUESTED  BY: 


CITY  CONTRIBUTION  TO  BENEFITS  FOR  VOLUNTARY 
MEMBERS  OF  HEALTH  SERVICE  SYSTEM 

RANDALL  SMITH 

Executive  Director,  Health  Service  System 


PREPARED  BY:  MARIAM  M.  MORLEY 

Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  the  Charter  require  the  City  to  contribute  to  the 
health  benefit  costs  of  employees  admitted  to  the  Health  Service 
System  by  the  Health  Service  Board  as  voluntary  members? 


CONCLUSION 


No,  the  Charter  dees  not  require  the  City  to  contribute  to 
health  benefit  costs  of  employees  admitted  to  the  Health  Service 
System  as  voluntary  members.  The  Health  Service  Board  may  admit 
employees  who  are  not  entitled  to  membership  as  a matter  of  right 
on  the  condition  that  they  pay  their  own  premiums. 


ANALYSIS 

Section  17  of  the  Memorandum  of  Understanding  ("M0U") 
between  the  City  and  County  of  San  Francisco  ("City")  and  SEIU 
Local  790,  per  diem  nurses,  which  was  recently  ratified  by  the 
Board  of  Supervisors,  provides  as  follows: 

Subject  to  approval  of  the  Health  Service  Board 
and  to  the  extent  permitted  under  the  Charter, 
per  diem  nurses  may  become  members  of  the  System, 
provided  that  the  cost  of  membership  shall  be 
paid  by  the  nurse  without  contributions  from  the 
City  and  County. ±/ 


^/Because  Charter  section  3.681  assumes  that  nonmember 
City  employees  may  apply  to  the  Health  Service  Board  for 
membership  in  the  Health  Service  System,  section  17  of  the  MOU 
does  not  give  the  per  diem  nurses  any  right  to  which  they  were 
not  already  entitled. 
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The  nurses  now  seek  admission  to  the  Health  Service 
i System.  If  the  Health  Service  Board  accepts  the  nurses' 
applications  for  membership,  you  ask  whether  the  City  must 
contribute  to  the  cost  of  their  benefits.  We  conclude  that  the 
Charter  empowers  the  Health  Service  Board  to  admit  into  the 
Health  Service  System  employees  such  as  per  diem  nurses  who  have 
no  right  to  membership,  on  the  condition  that  the  City  will  not 
contribute  to  the  cost  of  their  premiums. 

Your  question  arises  from  City  Attorney  Opinion  No.  1379 
dated  August  17,  1959.  Because  that  opinion  failed  to  consider 
all  applicable  Charter  provisions,  it  reached  the  erroneous 
conclusion  that  the  City  must  contribute  to  the  cost  of  health 
benefits  for  voluntary  members  of  the  Health  Service  System. 2/ 

It  is  hereby  overruled. 

When  Opinion  No.  1379  was  written,  only  officers  and 
employees  who  were  members  of  the  City's  Retirement  System  had  an 
automatic  right  to  be  members  of  the  Health  Service  System.  See 
former  Charter  section  172.1.  However,  the  Health  Service  Board 
was,  and  still  is,  empowered  to  admit  other  officers  and 
employees  into  the  System.  See  former  Charter  § 172.1.8,  now 
§ 3.681.  Section  172.1.8  directed  the  Health  Service  Board  "to 
make  rules  and  regulations  for  . . . the  admission  to  the  system 
of  . . . such  other  officers  and  employees  as  may  voluntarily 
become  members  of  the  system  with  the  approval  of  the  health 
service  board."  Opinion  No.  1379  concluded  that  the  City  was 
obligated  to  contribute  to  the  cost  of  benefits  for  such 
voluntary  members. 

Opinion  No.  1379's  brief  analysis  is  as  follows.  Former 
section  172.1.11  required  the  City  to  contribute  to  the  Health 
Service  System  fund  "an  amount  equal  to  the  amounts  contributed 
thereto  by  its  members.  ..."  Because  section  172.1.11  made  no 
distinction  between  voluntary  and  mandatory  members,  that  section 
required  the  City  to  contribute  to  the  Health  Service  System  on 
behalf  of  both  types  of  members.  Had  the  drafters  intended  that 
the  City  contribute  only  on  behalf  of  mandatory  members,  section 
172.1.11  could  have  provided  that  matching 


2/as  used  in  this  opinion,  the  term  "voluntary  member" 
refers  to  a person  who:  (1)  is  not,  on  the  basis  of  his  or  her 
employment  status,  entitled  to  membership  in  the  Health  Service 
System;  (2)  is  not  admitted  to  the  System  by  ordinance  of  the 
Board  of  Supervisors  pursuant  to  Charter  section  8.420;  but  (3) 
is  admitted  to  the  System  by  the  Health  Service  Board  pursuant  to 
Charter  section  3.681  (former  section  172.1.8). 
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contributions  need  not  be  made  for  voluntary  members.  The  City 
Attorney  refused  to  insert  such  a provision  into  section  172.1.11 
"in  the  guise  of  construction." 

This  analysis,  however,  ignored  a third  Charter  section 
cited  in  the  opinion  itself.  Former  section  172.1  provided  that: 

The  members  of  the  [health  service]  system  shall 
consist  of  all  employees  . . . who  are  members  of 
the  retirement  system. 


Because  the  term  "members"  was  defined  in  section  721.1  as  only 
those  employees  who  were  members  of  the  Retirement  System,  the 
use  of  that  term  in  section  172.1.11  should  not  have  been 
construed  to  include  voluntary  members  admitted  under  section 
172.1.8.  Thus,  Opinion  No.  1379  should  have  concluded  that  the 
City's  obligation  to  contribute  to  the  cost  of  health  benefits 
for  its  members  did  not  mandate  contributions  on  behalf  of 
voluntary  members. 

The  argument  overlooked  in  Opinion  No.  1379  is  equally 
applicable  here.  Section  8.428  now  governs  the  City's 
contributions  to  the  Health  Service  System.  It  provides: 

For  the  fiscal  year  commencing  July  1,  1974,  and 
each  fiscal  year  thereafter,  the  city  and  county 
. . . shall  contribute  to  the  health  service 
system  fund  with  respect  to  each  of  [its]  members 
the  amount  equal  to  the  'average  contribution'  as 
certified  by  the  health  service  board.  . . . 


Members  are  defined  by  current  section  8.420  as  follows: 

The  members  of  the  system  shall  consist  of  ail 
permanent  employees,  which  shall  include  officers 
of  the  city  and  county  . . . and  such  other 
employees  as  may  be  determined  by  ordinance, 
subject  to  such  conditions  and  qualifications  as 
the  board  of  supervisors  may  impose. 


There  is  no  mention  in  section  8.420  of  employees  who  apply 
to  the  Health  Service  Board  and  are  admitted  to  membership  under 
section  3.681  as  voluntary  members.  Therefore,  the  term 
"members"  for  whom  the  City  must  contribute  under  section  8.428 
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does  not  include  voluntary  members  admitted  under  section  3.681. 
Thus,  the  City  is  not  required  to  contribute  to  the  cost  of 
health  benefits  for  voluntary  members  admitted  to  the  Health 
Service  System  by  the  Health  Service  Board. 2' 

In  sum,  we  find  no  conflict  between  section  17  of  the  MOD 
and  the  City  Charter.  If  the  Health  Service  Board  admits  per 
diem  nurses  into  the  Health  Service  System,  the  Charter  does  not 
require  the  City  to  bear  part  of  the  cost  of  their  benefits.  We 
note,  however,  that  section  17  does  not  obligate  the  Health 
Service  Board  to  accept  the  per  diem  nurses  as  members.  Section 
17  of  the  MOU  leaves  the  decision  whether  to  accept  the  nurses  as 
voluntary  members  with  the  Health  Service  Board. 

Respectfully  submitted, 


LOUISE  H.  RENNE 
City  Attorney 


MARIAM  M.  MORLEY  / 
Deputy  City  Attorney 


APPROVED 


1 1*^ 


LOUISE  H.  RENNE 
City  Attorney 


2/as  to  permanent  employees,  including  officers  of  the 
City  and  County,  they  are  by  right  members  of  the  Health  Service 
System  and  have  a right  to  subvention  by  the  City  of  their  health 
care  premiums.  The  other  category  of  employees  described  in 
section  8.420  --  those  admitted  to  the  System  by  ordinance  — 
have  a right  to  subvention  unless  the  Board  of  Supervisors 
otherwise  provides.  The  1980  amendment  to  section  8.420, 
providing  that  the  Board  can  admit  "other  employees"  into  the 
System  subject  to  "such  conditions  and  qualifications  as  the 
board  of  supervisors  may  impose,"  gives  the  Board  plenary 
authority  to  admit  nonpermanent  employees  into  the  System  and  to 
determine  the  conditions  of  such  admission,  including  whether  the 
City  will  provide  subvention. 
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SUBJECT:  JUVENILE  JUSTICE  COMMISSION'S  CONFIRMATION 

POWER 


REQUESTED  BY:  JOYCE  B.  LADAR 

Commissioner,  Juvenile  Justice  Commission 
City  and  County  of  San  Francisco 

PREPARED  BY:  BURK  E.  DELVENTHAL 

MARIAM  M.  MORLEY 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 


1.  Is  the  Juvenile  Justice  Commission  the  entity  referred 
to  in  San  Francisco  Charter  section  4.105  as  the  "juvenile 
probation  board  or  committee"  such  that  appointments  made  by  the 
chief  probation  officer  of  the  juvenile  court  are  subject  to 
confirmation  by  the  Juvenile  Justice  Commission? 

2.  If  so,  does  the  Juvenile  Justice  Commission  have  the 
duty  or  the  power  to  confirm  temporary  assignments  of  the  chief 
juvenile  probation  officer  made  pursuant  to  San  Francisco  Charter 
section  3.661? 


CONCLUSIONS 


1.  Yes. 

2 . No . 


ANALYSIS 

Your  letter  of  April  13  indicates  that  your  questions  arise 
specifically  from  the  recent  appointment  of  an  acting  Assistant 
Director  of  Juvenile  Hall.  Apparently  the  Juvenile  Justice 
Commission  ("Commission")  is  interested  in  knowing  whether  it  has 
power  of  confirmation  with  respect  to  that  position. 
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Section  270  of  the  Welfare  and  Institutions  Code  sets  forth 
the  procedure  for  appointing  the  chief  probation  officer  of  each 
county  and  his  or  her  deputies  or  assistants.  However,  section 
271  provides: 

In  counties  having  charters  which  provide  a 
method  of  appointment  and  tenure  of  office  for 
probation  officers,  assistant  probation  officers, 
deputy  probation  officers,  and  the 
superintendent,  matron,  and  other  employees  of 
the  juvenile  hall,  said  charter  provision  shall 
control  as  to  such  matters  .... 

Consistent  with  this  authority.  Charter  section  4.105  provides 
the  method  of  appointment  and  tenure  of  office  for 
San  Francisco's  adult  probation  officer,  chief  probation  officer 
of  the  juvenile  court,  and  their  assistants,  deputies  and 
employees . 

With  reference  to  appointments  made  by  the  chief  probation 
officer  of  the  juvenile  court,  section  4.105  provides  as  follows: 

The  chief  probation  officer  of  the  juvenile  court 
shall  appoint  such  assistants,  deputies  and 
employees  as  may  be  allowed  or  provided  by  the 
board  of  supervisors,  subject  to  confirmation  by 
the  juvenile  probation  board  or  committee  created 
by  state  law.  ~ I ! [T]he  said  "chief  probation 
officer  of  the  juvenile  court  shall  be  the 
appointing  officer  as  to  his  assistants,  deputies 
and  employees,  subject  to  confirmation  as 
aforesaid.  [Emphasis  added.] 

Therefore,  according  to  section  4.105's  plain  language,  the  chief 
juvenile  probation  officer  has  the  power  to  appoint  his  or  her 
assistants,  deputies  and  employees,  but  those  appointments  are 
effective  only  after  confirmation  by  the  "juvenile  probation 
board  or  committee." 

We  read  the  term  "juvenile  probation  board  or  committee"  to 
refer  to  the  City's  Juvenile  Justice  Commission.  The  confusion 
between  the  term  Juvenile  Justice  Commission  and  the  term 
juvenile  probation  board  or  committee  as  used  in  Charter  section 
4.105  finds  its  genesis  in  an  uncodified  1915  statute.  ( See 
Stats.  1915,  ch.  631,  § 17.)  That  statute,  which  was  part  of  an 
act  known  as  "the  juvenile  court  law,"  required  each  county  in 
the  state  to  set  up  a probation  committee  charged  with  reporting 
to  the  juvenile  court  on  the  qualifications  and  management  of 
institutions  "receiving,  or  applying  for"  wards  of  the  juvenile 
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court.  In  accordance  with  the  statute,  paragraph  58  of  the  1932 
Charter,  the  precursor  to  current  Charter  section  4.105,  referred 
to  "the  juvenile  probation  board  or  committee"  as  the  confirming 
body. 

In  1937,  section  17  of  the  1915  statute  (in  conjunction 
with  section  18)  was  codified  in  substantially  similar  form  as 
section  597  of  the  Welfare  and  Institutions  Code.  However,  in 
1961  former  Welfare  and  Institutions  Code  section  525  (currently 
section  225)  repealed  section  597  and  replaced  the  old  county 
probation  committees  with  county  juvenile  justice  commissions. 
Although  the  Charter  was  never  amended  to  reflect  this  change,  we 
conclude  that  the  term  juvenile  justice  board  or  committee 
includes  the  City's  Juvenile  Justice  Commission  because  the 
Commission  performs  the  duties  previously  undertaken  by  the 
City's  probation  committee.  Therefore,  the  Juvenile  Justice 
Commission  has  both  the  power  and  the  duty  to  confirm  the  chief 
juvenile  probation  officer's  appointments. 

Your  April  13  letter  refers  specifically  to  the  appointment 
of  the  "acting  Assistant  Director  of  Juvenile  Hall,"  and  seeks 
advice  as  to  the  Juvenile  Justice  Commission's  authority  to 
confirm  that  appointment.  Our  inquiries  reveal  that  the  employee 
currently  serving  as  the  acting  Director  of  Juvenile  Hall  was 
never  appointed  to  that  position,  but  is  apparently  serving  in 
that  position  on  temporary  assignment  pursuant  to  Rule  26  of  the 
Civil  Service  Commission  Rules.  For  this  reason,  we  conclude 
that  the  Juvenile  Justice  Commission  has  neither  the  power  nor 
the  duty  to  confirm  the  acting  Assistant  Director  in  her  acting 
capacity. 

Charter  section  3.661  allows  assignment  of  current 
employees  to  perform  duties  on  a temporary  basis,  including 
duties  outside  their  classification,  without  a change  in 
classification  or  pay.  Rule  26  of  the  Civil  Service  Commission 
Rules  allows  such  assignments  for  a limited  period  of  time  only 
and  on  specified  conditions.  In  addition,  Rule  26  distinguishes 
between  such  temporary  assignments  and  temporary  appointments 
made  pursuant  to  Charter  section  6.332.  While  the  Juvenile 
Justice  Commission  is  empowered,  and  in  fact  required,  to  confirm 
appointments,  it  is  not  authorized  to  confirm  temporary 
assignments  of  personnel  absent  formal  appointment. 

Finally,  you  have  asked  about  the  standards  the  Juvenile 
Justice  Commission  must  adhere  to  in  exercising  its  confirmation 
power.  The  confirmation  power  is  broad  and  the  primary 
limitation  on  its  exercise  is  the  requirement  that  the  Commission 
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act  in  good  faith  and  that  its  decision  be  founded  on  reasonable 
grounds.  Cf . State  v.  Lander  (1912)  87  Kan,  474,  124  P.  364,  3 
McQuillin,  Municipal  Corporations , supra,  § 12.87,  p.  357. 
However,  the  Commission  is  also  limited  by  state  and  federal 
law.  Any  refusal  to  confirm  that  would  violate  such  statutes  — 
for  example,  refusal  based  on  unlawful  discrimination  — would  be 
illegal . 

In  addition,  section  4.105  of  the  Charter  provides  that  the 
Commission's  confirmation  power  is  subject  to  the  constraints  of 
the  civil  service  system  established  by  Charter.  "The  civil 
service  provisions  of  this  charter  shall  apply  to  and  govern  the 
assistants,  deputies  and  employees  of  the  adult  probation  officer 
and  of  the  chief  probation  officer  of  the  juvenile  court."  The 
Charter  assigns  to  the  Civil  Service  Commission  the  power  and 
duty  to  determine  the  minimum  qualifications  for  City 
employment.  See  Charter  §§  3.661,  8.321;  Rule  7.03(A),  Civil 
Service  Commission  Rules.  Therefore,  in  exercising  its 
confirmation  power,  the  Commission  may  not  substitute  its 
judgment  regarding  minimum  qualifications  for  that  of  the  Civil 
Service  Commission. 


Respectfully  submitted 


APPROVED; 


LOUISE  H.  RENNE 
City  Attorney 
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Louise  H.  Renne, 
^ City  Attorney 
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SUBJECT: 


DEADLINE  FOR  FILING  REFERENDUM  PETITION  RE 
ORDINANCE  NO.  176-89  (DOMESTIC  PARTNERS) 


REQUESTED  BY:  JOHN  L.  TAYLOR 

Clerk,  Board  of  Supervisors 


PREPARED  BY:  BURK  E.  DELVENTHAL 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 


Charter  section  2.804  provides:  "No  ordinance  shall  become 
effective  until  30  days  after  its  passage."  We  have  been  asked 
the  following  questions: 

1.  Does  the  term  "passage"  in  Charter  section  2.304  refer 
to  approval  of  the  ordinance  by  the  Board  of  Supervisors  or  to 
approval  by  the  Board  and  the  Mayor? 

2.  Does  an  ordinance  subject  to  a referendum  petition 
become  effective  at  the  beginning  or  the  end  of  the  thirtieth  day 
after  passage? 

3.  Does  a timely  referendum  petition  filed  with  the  Clerk 
of  the  Board  of  Supervisors  and  bearing  the  required  number  of 
signatures  automatically  suspend  the  operation  of  the  ordinance? 


1.  The  term  "passage"  refers  to  approval  by  the  Board  and 
by  the  Mayor. 

2.  An  ordinance  subject  to  referendum  becomes  effective  at 
the  end  of  the  thirtieth  day  after  passage. 

3.  A timely  referendum  petition  filed  with  the  Clerk  of 
the  Board  and  bearing  on  its  face  the  required  number  of 
signatures  automatically  suspends  the  operation  of  the  ordinance. 


CONCLUSIONS 
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ANALYSIS 

Charter  section  9.108  provides  in  relevant  part: 

[I]f  before  the  time  any  . . . ordinance 
involving  legislative  matters  becomes  effective, 
there  shall  be  filed  with  the  board  of 
supervisors  a petition  signed  by  qualified 
electors  of  the  city  and  county  equal  in  number 
to  at  least  10  percentum  of  the  entire  vote  cast 
for  all  candidates  for  mayor  at  the  last 
preceding  general  municipal  election  at  which  a 
mayor  was  elected,  protesting  against  the  passage 
of  such  ordinance  the  same  shall  be  suspended 
from  going  into  operation,  and  it  shall  be  the 
duty  of  the  board  of  supervisors  to  reconsider 
such  ordinance,  and  if  the  same  be  not  entirely 
repealed,  said  board  shall  submit  the  ordinance 
to  the  vote  of  said  electors  either  at  the  next 
general  municipal  election  or  at  a special 
election  to  be  called  for  that  purpose,  and  such 
ordinance  shall  not  go  into  effect  or  become 
operative  unless  and  until  a majority  of  the 
qualified  electors  voting  thereon  shall  vote  in 
favor  thereof. 

Since  charter  section  9.108  allows  for  a referendum  petition  to 
be  filed  before  "the  time  any  ordinance  . . . becomes  effective," 

it  is  necessary  to  determine  when  an  ordinance  becomes 
effective . 

Charter  section  2.304  addresses  that  issue.  It  provides  in 
relevant  part:  "No  ordinance  which  is  subject  to  the  referendum 
provisions  of  this  charter  shall  become  effective  until  30  days 
after  its  passage." 

As  this  office  concluded  long  ago,  an  ordinance  is  not 
passed  within  the  meaning  of  charter  section  2.304  until  it  has 
been  approved  by  the  board  of  supervisors  at  two  separate 
readings  and  approved  by  the  Mayor  or  by  operation  of  law.l/ 

See  Opinion  of  the  City  Attorney  3037,  May  9,  1939.  Rule  4.14  of 


1/An  ordinance  is  approved  by  operation  of  law  if  the 
Mayor  does  not  veto  or  approve  the  proposed  ordinance  within  10 
days  of  receipt  from  the  Board  of  Supervisors. 
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the  Board  of  Supervisor's  Rules  confirms  this  conclusion: 
"'Passage'  . . . shall  mean  and  include  passage  or  final  passage 
of  such  proposed  ordinances  by  the  Board  together  with  approval 
thereof  bv  the  Mayor.  ..."  [Emphasis  added.]  Until  the 
ordinance  has  been  approved  it  has  no  force  of  law  and  therefore 
is  not  passed  within  the  meaning  of  charter  section  2.304.  A 
contrary  conclusion  would  require  those  protesting  the  passage  of 
an  ordinance  to  commence  the  process  of  obtaining  signatures 
while  the  Mayor  still  is  contemplating  whether  to  approve  the 
ordinance  or  veto  it. 

The  next  question  is  how  to  calculate  the  30  day  referendum 
period.  In  the  instant  case  the  Mayor  signed  Ordinance  No. 

176-89  on  June  5/  1989.  Civil  Code  section  10  provides: 

COMPUTATION  OF  TIME.  The  time  in  which  any 
act  provided  by  law  is  to  be  done  is  computed  by 
excluding  the  first  day  and  including  the  last, 
unless  the  last  day  is  a holiday#  and  then  it  is 
also  excluded. 


Accordingly#  the  computation  of  time  commences  on  June  6. 
The  critical  issue  is  at  what  moment  the  30  day  time  period  is 
completed  and  the  ordinance  takes  effect.  A referendum  petition 
filed  after  the  date  an  ordinance  becomes  effective  is  null  and 
void.  Charter  §§  9.103#  9.109;  Elections  Code  § 4056. 

Charter  section  2.304  does  not  specify  the  method  for 
computation  of  the  time  period  between  passage  and  effective  date 
of  an  ordinance.  In  this  situation#  we  are  guided  by  familiar 
rules  of  construction.  The  powers  of  initiative#  referendum  and 
recall  are  among  the  most  fundamental  of  our  tools  of  democracy, 
reserved  by  the  people  to  themselves.  Blotter  v.  Farrell  (1954) 
42  Cal. 2d  804#  809.  All  ambiguities  in  laws  providing  for  and 
regulating  initiative,  referendum  and  recall  processes  must  be 
construed  to  favor  the  full  and  free  exercise  of  those  rights. 

Id. 


In  light  of  these  principles#  it  has  been  the  longstanding 
interpretation  of  the  City  Attorney's  Office  that  the  charter 
contemplates  30  full  24-hour  periods  commencing  with  the  first 
day  after  the  Mayor  signs  the  ordinance.  Under  this 
interpretation#  the  ordinance  takes  effect  upon  the  completion  of 
the  30th  day#  giving  the  proponents  of  a referendum  petition  a 
full  30  days  to  collect  signatures. 
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There  is  an  alternative  interpretation.  Under  it,  the 
ordinance  would  take  effect  at  the  commencement  of  the  30th  day. 
Under  this  interpretation,  the  proponents  would  have  29  days  to 
collect  the  signatures  and  would  be  required  to  submit  the 
petition  before  the  commencement  of  the  30th  day. 

In  view  of  the  rule  of  construction  that  governs  the 
interpretation  of  laws  providing  for  initiative,  referendum  and 
recall,  we  adhere  to  our  prior  interpretation  of  the  30  day 
period.  One  commences  counting  days  at  the  beginning  of  the  day 
following  the  Mayor's  signature.  So  long  as  a referendum 
petition  is  filed  during  regular  office  hours  some  time  before 
the  commencement  of  the  31st  day,  the  petition  is  timely. 

In  this  instance,  the  Mayor  signed  Ordinance  No.  176-89  on 
June  5,  1989.  Accordingly,  June  6 would  be  the  first  day  after 
passage,  June  7 the  second  day  and  so  on.  July  5 would  be  the 
30th  day,  and  the  petition  filed  on  that  day  is  timely. 

This  conclusion  is  reinforced  by  the  particular  facts  of 
this  case.  Under  an  interpretation  that  the  ordinance  takes 
effect  at  the  commencement  of  the  30th  day.  Ordinance  176-89 
would  have  taken  effect  at  the  beginning  of  July  5.  Proponents 
would  have  been  required  to  file  their  petition  no  later  than  the 
close  of  business  on  July  4.  However,  July  4 was  a holiday,  and 
the  offices  of  the  Board  of  Supervisors  were  not  open. 2/  Thus, 
the  petitioners  would  have  been  required  to  file  their  petition 
no  later  than  the  close  of  business  on  July  3.  The  effect  would 
have  been  to  give  them  only  28  days  to  gather  their  signatures. 

The  next  question  is  whether  the  Ordinance  is  operative 
during  that  period  when  the  Registrar  of  Voters  is  determining 
whether  the  petition  contains  a sufficient  number  of  valid 
signatures.  Charter  section  9.108  provides  that  if  a referendum 
petition  with  the  prescribed  number  of  signatures  is  filed  before 
an  ordinance  becomes  effective,  the  ordinance  "shall  be  suspended 
from  going  into  operation  . . . and  shall  not  go  into  effect  or 
become  operative"  unless  approved  by  a majority  of  the  voters. 

See  also  California  Elections  Code  § 4051. 


■^/Elections  Code  section  4053  provides  in  relevant  part, 
"[Referendum]  Petitions  shall  be  filed  with  the  clerk  of  the 
legislative  body  of  the  city  in  his  or  her  officer  during  normal 
office  hours  as  posted." 
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The  methodology  for  determining  whether  a petition  has  the 
prescribed  number  of  valid  signatures  is  set  forth  in  section 
4008  of  the  Elections  Code: 


When  the  petition  is  presented  for  filing,  the 
clerk  shall  do  all  of  the  following: 

Determine  the  total  number  of  signatures 
affixed  to  the  petition.  If,  from  this 
examination,  the  clerk  determines  that  the 
number  of  signatures,  prima  facie,  equals  or 
is  in  excess  of  the  minimum  number  of 
signatures  required,  the  clerk  shall  accept 
the  petition  for  filing.  The  petition  shall 
be  deemed  as  filed  on  that  date. 


Accordingly,  if  the  Clerk  of  the  Board  of  Supervisors 
receives  a timely  referendum  petition  that  on  its  face  contains 
the  minimum  number  of  signatures  required  to  qualify  the  measure 
for  the  ballot,  the  operation  of  the  ordinance  is  suspended.  If, 
after  conducting  the  more  complete  examination  of  the  petition 
required  by  the  Election  Code,  the  Registrar  determines  that  the 
petition  does  not  contain  a sufficient  number  of  valid 
signatures,  the  ordinance  would  then  go  into  operation. 

In  this  case,  we  are  informed  by  the  Registrar  of  Voters 
that  the  petition  in  question  contained  on  its  face  more 
signatures  than  required  to  qualify  the  referendum  for  the 
ballot.  Accordingly,  the  operation  of  the  Ordinance  is  suspended. 


Respectfully  submitted, 


APPROVED : 


Deputy  City  Attorney 


LOUISE  H.  RENNE 
City  Attorney 
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DATE: 
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SUBJECT:  School  District  Proposal  To  Allow  Reimbursement  For 

Tips,  Not  To  Exceed  15%  Of  The  Cost  Of  The  Meal 


REQUESTED  BY:  Robert  Golton 

Fiscal  Services  Department 

San  Francisco  Unified  School  District 

PREPARED  BY:  Burk  E.  Delventhal 

Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 


QUESTION  PRESENTED 

May  the  School  District  promulgate  a regulation  which  would 
allow  its  employees  to  be  reimbursed  for  tips  paid  on  business 
meals,  up  to  15%  of  the  cost  of  the  meal? 

CONCLUSION 

It  is  not  unlawful  for  the  School  District  to  promulgate 
the  regulation. 

ANALYSIS 

The  legal  issue  raised  by  your  question  is  whether 
reimbursement  for  tips  constitutes  a gift  of  public  funds. 
California  Constitution  Article  XVI,  Section  6,  prohibits  such 
gifts.  The  provision  applies  to  school  districts.  (Ransom  v. 

Los  Angeles  City  High  School  District  (1955)  129  Cal.App.2d  500; 
"60  Ops  ."Cal  .At  ty  .Gen.  184  (15?//).) 

In  determining  whether  a proposed  application  of  public 
funds  is  a gift,  the  primary  inquiry  is  whether  the  money  is  to 
be  used  for  a public  or  a private  purpose.  If  a public  purpose 
is  served  by  the  expenditure,  then,  generally  speaking,  the 
prohibition  is  not  violated  even  though  there  may  be  incidental 
benefits  to  private  persons.  What  constitutes  a public  purpose 
is  primarily  a matter  for  legislative  determination,  and  the 
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legislative  discretion  will  not  be  disturbed  by  the  courts  so 
long  as  it  has  a reasonable  basis.  (County  of  Sonoma  v.  State 
Board  of  Equalization  (1987)  195  Cal . App .3d  982 , 993 . ) 

Reimbursement  of  city  officials  for  expenses,  including 
meals,  while  attending  a conference  relating  to  municipal 
government  does  not  constitute  a gift  of  public  funds.  (City  of 
Roseville  v.  Tully  (1942)  55  Cal. App. 2d  601.)  However,  the  facts 
set  forth  in  the  Roseville  opinion  do  not  specify  whether 
reimbursement  included  tips,  and  no  published  California  decision 
addresses  this  issue. 

In  1979,  the  Washington  Supreme  Court  considered  the 
validity  of  a municipal  resolution  much  like  the  one  about  which 
you  have  asked: 

Payment  for  table  service  at  a restaurant, 
commonly  referred  to  as  a tip,  not  to  exceed  15% 
of  the  restaurant  price  of  the  meal,  is 
reimbursable  as  a reasonable  and  necessary  cost 
for  such  service  and  as  a reasonable  and 
necessary  part  of  the  cost  of  the  meal.  Such 
tips  may  be  added  to  the  restaurant  price  of 
business  meals  for  reimbursement. 

By  a 7- to-2  margin,  the  court  determined  that  the  resolution  did 
not  violate  a state  constitutional  provision  prohibiting  a city 
from  giving  any  money  to  or  in  aid  of  any  individual.  (City  of 
Bellvue  v.  State  (1979)  92  Wash. 2d  717  [600  P.2d  1268].)  A copy 
of  the  opinion,  including  the  dissent,  is  attached. 

After  examining  the  nature  of  a gift,  the  court  examined 
the  nature  of  a tip.  The  court  pointed  out: 

[I]t  is  the  well  established  custom,  tradition, 
practice  and  standard  in  the  restaurant  industry 
for  customers  receiving  table  service  to  pay  for 
such  service  in  the  form  of  a tip.  [S]uch  tips 
are  viewed  by  employers,  employees  and  their 
labor  representatives  as  part  of  the  basic 
compensation  paid  to  the  employees.  . . . 

[Tipping]  is  not  only  done,  it  is  expected. 

. . . The  tip  was  payment  for  service  rendered. 
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It  was,  therefore,  not  a gift.  ( Opn . at  1270  ; see  also  Robert  s 
v.  Commissioner  of  Internal  Revenue  (9th  Cir.  1949)  176  F.2d  221 
[tips  are  taxable  income  because  they  are  given  for  consideration 
and  are  therefore  not  gifts].) 

At  the  same  time,  we  note  that  a small  claims  court  in  San 
Francisco  reached  a contrary  conclusion  in  upholding  the  city 
Controller's  policy  against  reimbursement  for  tips.  ( Lewis  v. 

City  and  County  of  San  Francisco  (1957),  copy  attached.)  In 

Lewis”,  a member  ol  the  San  Francisco  Board  of  Supervisors  sued 

the  San  Francisco  Controller's  office  for  reimbursement  of  a tip 
paid  on  a business  meal.  The  Controller's  office  had  refused  to 
pay  on  the  ground  that  the  reimbursement  for  a tip  constituted  an 
unlawful  gift  of  public  funds.  The  small  claims  court  agreed 
with  that  view. 

The  court  relied  on  Herbert  ' s . . . Inc . v.  Laurel  . . . 

Corn.  (1943)  58  Cal. Add. 2d  684  to  support  the  claim  that  a tip  is 

a gift.  In  Herbert's,  rather  than  pay  a minimum  wage,  the  lessee 
of  a drive-in  cafe  allowed  its  car  hops  to  retain  all  tips.  The 
lessee's  rent  was  based  on  its  gross  receipts.  The  question  was 
whether  the  lessee  was  obligated  to  include  the  tips  among  its 
gross  receipts  for  purposes  of  calculating  the  rent.  Resolving 
that  question  in  favor  of  the  lessee,  the  Herbert ' s court 
reasoned  that  tips  were  not  intended  for  the  proprietor  of  a 
restaurant.  In  dictum,  the  Herbert ' s court  added  its  view  that 
tips  are  gifts,  since  there  is  neither  a consideration  for  them 
nor  a legal  obligation  on  the  part  of  the  donor  to  part  with  them. 

After  citing  Herbert ' s , the  Ban  Francisco  small  claims 
court  held  that  an  expenditure  of  public  funds  must  serve  an 
unmistakable,  clear  and  unequivocal  public  purpose.  Although  it 
was  conceded  that  the  dinner  involved  was  for  a public  purpose, 
the  court  reasoned  that  the  public  purpose  was  clouded  by  the 
fact  that  the  recioients  of  the  tip  could  not  have  k nown  that 
their  donor  was  the  public  treasury  rather  than  a private  person. 

The  small  claims  court's  reasoning  seems  inconsistent  with 
the  rule  that  if  a public  purpose  is  served,  there  may  be 
incidental  benefits  to  private  persons.  The  recipients  of  tips 
are  not  required  to  know  that  the  donor  is  the  public  treasury 
rather  than  a private  citizen  in  order  to  establish  a public 
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purpose.  What  constitutes  a public  purpose  is  a matter  of 
legislative  discretion  so  long  as  the  exercise  of  that  discretion 
has  a reasonable  basis.  In  light  of  the  City  of  Bellvue  and 
Roberts  cases,  there  is  a reasonable  basis  for  the  determination 
that  tips  are  consideration  for  services  rendered,  rather  than 
outright  gifts.  In  any  event,  a small  claims  court  decision  is 
not  binding  precedent. 

In  the  absence  of  specific  authorization  by  the  Board  of 
Supervisors  to  reimburse  city  and  county  officials  and  employees 
for  tips  paid  on  business  meals,  the  Controller  of  the  City  and 
County  of  San  Francisco  continues  to  follow  the  practice  upheld 
in  Lewis . Whether  you  wish  to  follow  the  same  practice  or  adopt 
a policy  reimbursing  employees  for  tips  on  business  meals  up  to 
15%  is  a matter  within  your  discretion. 

Respectfully  submitted, 

\ / " 

\ • - 

Burk  E.  Delventhal 

Deputy  City  Attorney 


APPROVED: 

/ ; l 
LOUISE  H.  RENNE 
City  Attorney 
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QUESTIONS  PRESENTED 


DOCUMENTS  DEPT. 
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SAN  FRANCISCO 

PUBLIC  IJROApv 


1.  Must  the  Municipal  Court  disclose  complete  or  partial 
paperSfile Systems?  IeCOrdS  raaintained  computer  systems  or 

l:  ,Must  the  Municipal  Court  disclose  a computer  tape  or 
micro-fiche  copy  of  the  criminal  index?  P 

_,or„  l:  ,Must  the  Municipal  Court  disclose  a computer  tape  or 
micro-fiche  copy  of  the  civil  index?  P 


4 . 


Must  the  Municipal  Court  generate  a traffic  index? 


its  ,Must  the  Municipal  Court  disclose  a computer  tape  of 

Its  traffic  citation  database? 

public6;eco?ds?he  Municipal  Court  for  the  cost  of  copying 

”a£  th®  Municipal  Court  disseminate  statistical 
information  based  upon  the  indexes? 

CONCLUSIONS 

subiect  the  pa,£^lcular  information  is  maintained  and  is 

n dls^Iosure-  The  Municipal  Court  may  impose  reasonabll 
f lZ'J  ^ 3nd  manner  restrict ions . If  the  record  is  exempt 
the  rec^d°SUre'  Municipal  Court  may  not  provide  a copy  of 
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citizen's  privacy  rightsf  and  in"??^?*  % serious  invasion  of 
disclosure  of  criminal  records  of  other°f  state  law  Prohibiting 
disclose  a criminal  index  in  mcro-f iche^riimpute^tape^ o^m"0' 

records 'do Ynlt  prevai  l"ovIr  the^enlral^up5?^  t0  civil  court 
are  public,  and  hence  a civil  case  inrtiv  1 £hat  COurt  rec°rds 
micro-f iche  or  computer  tape  form®  indeX  may  be  disclosed  in 

index,  and  stat^la^limi ts  th*’  reguir?d  to  prepare  a traffic 
traffic  citation  da^a!  the  accessi bi  1 i ty  of  the  Court's 


Yes. 


Statistical  information  may  be  disseminated. 


ANALYSIS 


A'  privacy  VERSUS  PUBLIC  ACCESS 

right  toepriyacyS(^e§^Cal . ^Const  ?DArt  , °ge^e  da  lancing  of  the 

documents”  including1  judicial"3  C°Prf  pub“c  record^and^  ^ 
Communications,  Inc.  (1978)  4 3 56u?s . — xon  v-  Warner 

"predates  thlTcSnsU  tit  i^  itsllf6"S  iu  records 

(D.C.  Cir.  1976)  551  F 2d  1252  lien  ~ ait^d  States  v.  Mitchell 
Warner  Communications.  Tnc  Nixon  v. 

maximum  public  access  to  i , ,d ,• frff1 ' Public  policy  favors 

available  for  public  inspection  unlefr^soef'f3^5  C°Urt  rec°rds 
countervailing  right  makes  so specific  exception  or 
^-Ci^n^co9unty  of  (Pantos 

262;  Estate  oT  Hear^  (im  (,984)  151  Cal.  App.  3d  2Sft 

purpose  of  this  public  policy  is  3d  7?7'  782'>  The 

of  government  to  the  public  * (Warner  ron^3^  the  account afai 1 i ty 
598.)  puunc.  (Warner___Communicati  nnt  435  u s . *t 


absolute?  "(W^rne^Co^unicat ions^^4 ^^MCca ~ 5^?  is  n°t 
has  the  mherent^ower  to  control’its  own  f98'^  EverY  court 

jurors'  privacy  and  litigants'  ?ightf  r t ' ?S  to  Pr°tect 

from  injury.  (Pantos,  ill  Cal.Ipp^I  at  262  )°?^  the  PUblic 

^ L Thus  access  to 
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court  records  has  been  denied  where  court  files  may  be  used  for 
improper  purposes.  (Warner  Communications,  435  U.S.  at  598.) 
"Because  of  the  difficulties  inherent  in  formulating  a broad  yet 
clear  rule  to  govern  the  variety  of  situations  in  which  the  right 
of  access  must  be  reconciled  with  legitimate  countervailing 
public  or  private  interests,  the  decision  as  to  access  is  one 
which  rests  in  the  sound  discretion  of  the  trial  court."  (In  Re 
National  Broadcast ing  Co.,  Inc.  (D.C.  Cir.  1981)  653  F.2d  609.) 
Thus,  the  court  may  deny  access  if,  after  weighing  the  relevant 
facts,  the  interests  of  the  parties  and  the  public  interest,  the 
court  concludes  that  "justice  so  requires."  ( Ibid . ) 

There  is  a limited  de  facto  protection  against  the 
indiscriminate  exploitation  of  court  records.  (Dept,  of  Justice 
v.  Reporters  Committee  for  Freedom  of  the  Press  (1989) 

4 89  U.S.  _,  103  L.Ed.2d  774,  789-90;  Craig  v.  Municipal  Court 

(1979)  100  Cal.  App.  3d  69,  78.)  Although  unsealed  records  are 
public,  the  likelihood  is  remote  that  particular  records  could  be 
located  by  anyone  who  did  not  already  have  some  knowledge  of  the 
individuals  or  the  case  and  its  location.  This  in  effect 
protects  an  individual’s  privacy  interests  from  improper  use  of 
the  information  by  third  parties.  As  the  United  States  Supreme 
Court  recently  stated,  "[T]he  fact  that  'an  event  is  not  wholly 
"private"  does  not  mean  that  an  individual  has  no  interest  in 
limiting  disclosure  or  dissemination  of  the  information.’" 

(Dept,  of  Justice  v.  Reporters  Committee,  supra , 103  L.Ed.2d  at 
794;  see  also  White  v.  Davis  (1975)  13  Cal. 3d  757,  775.) 

Moreover,  the  common  law  has  sometimes  recognized  a privacy 
interest  in  information  that,  while  a matter  of  public  record,  is 
not  readily  accessible,  or  which  pertains  to  events  in  the 
distant  past.  (See  Dept,  of  Justice  v.  Reporters  Committee, 
supra,  103  L.Ed.2d  at  789  n.  15.)  “ ' 

Further,  courts  accord  greater  protection  to  the  right  of 
access  to  court  records  than  to  the  right  to  copy  court  records. 
(See  Warner  Communications,  supra . ) Denial  of  a right  to  copy  a 
court  record  does  not  stop  the  flow  of  information  to  interested 
parties,  but  can  impede  improper  dissemination  of  personal 
information.  ( Ibid . ) Therefore,  a person  may  have  a right  to 
review  court  records,  but  be  denied  the  right  to  a copy  of  them. 
(Ibid.) 

The  countervailing  public  interests  in  access  and  in 
privacy  were  discussed  in  Black  Panther  Party  v,  Kehoe  (1974) 

42  Cal. App. 3d  645,  651-652: 

Government  files  hold  massive  collections 
which  are  roughly  divisible  into  public  business 
and  private  revelations.  Statutory  and 
decisional  law  on  public  record  disclosure 
reveals  two  fundamental  if  somewhat  competing 
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societal  concerns  — prevention  of  secrecy  in 
government  and  protection  of  individual  privacy 

o^nP!°Ple,S  ri^.to  know"  is  a rubric  which 
often  accompanies  disclosure  claims.  The  "right 
to  know  demands  public  exposure  of  recorded 
official  action.  A narrower  but  important 
interest  is  the  privacy  of  individuals  whose 
personal  affairs  are  recorded  in  government 
files.  Societal  concern  for  privacy  focuses  on 
minimum  exposure  of  personal  information 
collected  for  governmental  purposes.  The 
California  courts  have  equated  the  right  of 
pnvacy  with  the  right  "to  be  let  alone,"  which 
b*}ance<?  gainst  public  interest  in  the 
dissemination  of  information  demanded  by 
democratic  processes.  [Footnote  omitted.] 

"«w.uk.,3&**svu2.* 

informatblUty  °f  government  a”d  to  encourage  public  access  to 
information  in  possession  of  public  agencies  (cis 

^®^^cy*f*vorinS*»cc**s*to^90vern«*nt»lCr*coiS*?^r0n* 

Practices°Act . the  Inf ormati°" 

threat  to  an  individu:^r?ighn[^r^acTposeda^i^  the 

technology  »S° Ph^t SSoi"*0^*1  i0" 

findings,  the  Legislature  found  tha?  to'protect  pUvacv  ^ 

s:s;-r 

sssiui'su.fs: 
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its  regulation.  However,  the  Act  reflects  legislative  concern 
over  the  potential  invasion  of  citizens’  privacy. 

m *.uny  consideration  of  the  dissemination  of  court  records 
with  «n6n  S-la2Ce^he  public’s  right  of  access  to  public  records 
eontafn* * ri9ht  °f  Privacy  t0  the  information 

contained  within  those  records,  with  these  competing  factors  in 
mind,  we  turn  to  the  specific  questions  you  raise. 

B*  DISSEMINATION  of  copies  of  bulk  RECORDS 

You  inquire  whether  a member  of  the  public  may  reauire  thP 
?r?vld\COraPlete  or  partial  copief  of  aggregate 
i nf o rma t ion  compiled  from  individual  cases  and 
maintained  on  computer  systems  or  in  paper  files. 

• a„pj!ither  statutory  nor  case  law  requires  the  Court  to 
assemble,  generate  or  produce  a record  that  the  Court  does  nrn- 
already  have  and  the  court  has  no  duty  to  assemble  data  in  a form 
or  by  a method  that  the  court  does  not  currently  utilize  (See 
^ Government  Code  §6256.)  Moreover,  nothing  requires  yo^io 

mat  rhnnl  t0  the  public  throu<3h  computer  ?apes . You 

in^  = H i he  to  disseminate  information  so  long  as  it  is 

readily  available,  legible  and  understandable  form.  (ibid. ) 

disri  aggr®9ate  records  are  already  maintained,  they  may  be 

n!fSC.  ?Jed'  EL0v_lde^  that  the  information  contained  in  them  would 
not  unnecessaniy  infringe  on  individuals’  privacy  rights  The 

disclosedr*ryPHS  0f  in5orrnation  that  should  and  should  not  be 
should  add\h  ^^ussed  following  sections.  Finally,  we 

dd  that  there  1S  an  ir"Plied  rule  of  reason  with  respect 
to  voluminous  records.  (See  Rosenthal  v.  Hansen  74 

DlaCaP^V54'  759-)  The  CoiTFt  may  impose  reasonable  time, 
documents .ma(lbidy?StrlCtl°nS  °n  96neral  requests  for  aluminous 

c-  DISSEMINATION  of  court  indexes 

1°^  next . inquire  whether  you  must  disseminate  copies  of 

da  tabs  ?ri^nal  K?Urt  indSXeS  and  the  traffic  citation 
databases  to  the  public. 

Government  Code  §71280.3  reauires  th^  ^ . 

day6*  meCrrrinal  ^ heLd^any  p^tic^ar0 

traffic  indL1)  ilf  that  requires  the  court  to  maintain  a 

•:!  ‘,.5  -The  lndexes  consist  of  information  reqardina 

court™3  ^ ? t^“”^e^®0°fC°^®s^eanddhenCehindividuals°ntThe 
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civil  and  criminal  index.  These  indexes  are  available  for  public 
inspection  but  the  court  does  not  disseminate  them. 

The  underlying  court  record  which  serves  as  the  basis  for 
compiling  court  index  information  is  a public  record.  Hence,  the 
court  index  is  a public  record.  The  question  you  have  raised  is 
whether  the  public  has  a right  to  a copy  of  these  indexes  in  the 
form  of  an  MTP. 

1 . Criminal  Index 

The  court  maintains  a criminal  index  which  consists  of  the 
defendant’s  name,  known  aliases,  filing  date,  case  number,  first 
appearance  date  and  court  department,  last  appearance  date  and 
court  department,  action  number(s)  and  changes.  This  information 
parallels  and  overlaps  the  information  contained  in  an  arrest 
record  of  an  individual. 

To  protect  an  individual’s  right  of  privacy,  the 
Legislature  enacted  statutes  that  restrict  dissemination  of 
criminal  history  information  by  law  enforcement  agencies  unless 
an  entity  is  statutorily  authorized  to  receive  it.  (See  Penal 
Code  §§  11105  and  13300.)  The  only  exception  to  this  general 
prohibition  is  that  contemporaneous  individual  arrest  information 
that  is  already  in  the  public  domain  is  a matter  of  public 
record.  (See  Government  Code  §6254(f).)  The  criminal  index 
generated  by  the  court  does  not  fall  within  this  exemption. 

(Ibid.  ) 

By  restricting  law  enforcement’s  ability  to  distribute 
criminal  history  information,  the  Legislature  has  indicated  its 
conclusion  that  privacy  interests  in  nondisclosure  outweigh  the 
interest  in  disclosure  of  such  information.  Federal  law  embodies 
the  same  policy  of  protecting  such  compilations  of  criminal 
history  information  from  public  disclosure.  (Dept,  of  Justice  v. 
Reporters  Committee,  supra , 103  L.Ed.2d  at  783,  790.) 
Dissemination  of  a criminal  index  would  conflict  with  the 
California  Legislature's  determination  that  this  information 
should  not  be  publicly  accessible.  Dissemination  would  also 
conflict  with  the  similar  policy  in  federal  law. 

Moreover,  to  the  extent  that  the  requestor  is  interested  in 
monitoring  the  court's  activities  (as  opposed  to  that  of  criminal 
defendants),  there  are  alternative,  less  invasive  means  to  obtain 
this  information.  The  public  has  access  to  the  judicial  records 
in  an  individual  case,  and  the  public  may  inspect  the  criminal 
index  in  the  clerk's  office.  The  court  may  disseminate 
statistical  data  based  upon  information  contained  within  these 
records.  Permitting  inspection  of  a criminal  index  but 
prohibiting  dissemination  permits  the  public  access  to 
contemporaneous  information  relevant  to  the  conduct  of  court 
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business,  but  greatly  reduces  the  danger  of  future  improper  use 
and  invasions  of  individuals'  privacy. 

For  these  reasons,  the  Municipal  Court  may  not  disseminate 
copies  of  criminal  indexes. 

2 . Civil  Indexes 

The  Municipal  Court  maintains  a civil  case  index. 
(Government  Code  §71280.3.)  The  civil  index  contains  the 
parties'  names,  case  number  and  date  of  complaint.  The 
maintenance  and  procedure  for  public  inspection  of  the  civil 
index  is  the  same  as  for  the  criminal  index.  Private  entities 
have  requested  copies  of  the  MTP  of  the  civil  index  for 
commercial  purposes  such  as  credit  checks,  renter's  profiles,  and 
employment  background  checks. 

While  the  dissemination  of  the  civil  index  might  in  some 
circumstances  impinge  on  a litigant's  privacy  interests,  the 
civil  index  is  fundamentally  different  from  the  criminal  index. 
First,  the  only  information  revealed  by  dissemination  of  a civil 
index  is  an  individual's  status  as  a litigant  in  a court  case. 
This  is  not  highly  private  information  about  an  individual. 
(Compare  Dept,  of  Justice  v.  Reporters  Committee,  supra , 

103  L.Ed.  2d  at  796-99  [disclosure  of  Mrap  sheet"  information 
generally  an  invasion  of  privacy].)  Second,  any  stigma  attached 
with  such  civil  data  is  far  less  than  that  associated  with 
criminal  history  information.  Finally,  unlike  criminal  history 
data,  there  is  no  statutory  scheme  preventing  the  disclosure  of 
civil  litigation  information.  For  all  these  reasons,  we  conclude 
that  the  privacy  interests  in  nondisclosure  do  not  outweigh  the 
public’s  right  to  the  civil  index.  ( See  Lehman  v . City  and 
County  of  San  Francisco  (1978)  80  Cal . App . 3d  309 . )— ' 

3 . Traffic  Indexes 

Private  entities  seek  copies  of  an  MTP  of  a traffic  index. 
These  entities  seek  to  create  a private  database  on  the 
individuals  who  are  the  subject  of  traffic  citations  for 


— ' The  Consumer  Credit  Reporting  Agencies  Act  regulates 

some  of  the  uses  to  which  this  court  information  would  be  put. 
(Civil  Code  §1785.1  et  seq.)  These  provisions  regulate  consumer 
credit  reporting  agencies  to  protect  the  consumer’s  right  to 
privacy.  The  consumer  may  inspect  the  files  maintained  by  a 
consumer  credit  reporting  agency.  Noncompliance  with  the 
requirements  of  these  provisions  can  result  in  the  agency's 
liability  to  the  consumer  for  damages,  including  punitive  damages. 
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commercial  purposes.  For  example,  companies  that  provide  safe 
driving  courses  for  traffic  offenders  have  sought  this  data, 
presumably  so  they  may  solicit  students.  Insurance  companies 
might  also  use  such  data. 

The  Municipal  Court  is  not  required  to,  nor  does  it, 
generate  a traffic  index.  (Government  Code  §71280.3.)  As  we 
stated  above,  the  court  is  not  legally  obliged  to  produce  records 
that  are  not  generated  or  compiled  in  the  course  of  its  business. 
Therefore,  you  do  not  have  a duty  to  assemble  the  data  or 
generate  the  information. 

The  court  does  maintain  a traffic  citation  database  that 
contains,  among  other  data,  the  following:  citation-number, 

issue-date,  name,  address,  city,  state,  zip  code,  operator, 
license  number  violation  numbers  and  violator  type.  Thus,  the 
database  contains  personal  information.  You  inquire  whether  you 
must  disseminate  a copy  of  your  database. 

The  Vehicle  Code  sets  forth  statutory  criteria,  including  a 
screening  process,  which  permits  an  individual  to  obtain  driver 
record  information  for  a particular  person.  (Vehicle  Code  § 1808 
et  seg . ) The  statutory  scheme  does  not  provide  for  mass 
distribution  of  this  information,  and  the  Department  of  Motor 
Vehicles  specifically  restricts  access  to  identifiable 
individuals  only.  The  Department  has  a policy  that  prohibits  the 
dissemination  of  information  contained  within  drivers'  records  in 
list  form. 

The  dissemination  of  the  traffic  citation  database  would 
circumvent  the  provisions  of  the  California  Vehicle  Code  that 
restrict  access  to  this  type  of  information.  Moreover,  this 
database  contains  considerably  more  information  than  the  civil 
index,  including  data  of  the  sort  the  legislature  has  seen  fit  to 
protect  under  the  Information  Practices  Act.  (See  Part  A,  p.  4, 
above.)  We  therefore  conclude  that  the  court  should  not 
disseminate  its  database. 


D.  FEES 

You  inquire  whether  you  may  charge  for  copies  of  public 
records.  You  may  charge  a reasonable  fee  that  covers  the  direct 
cost  of  reproduction  or  duplication.  (See  Government  Code 
Section  26854.) 

E.  DISSEMINATION  OF  STATISTICAL  INFORMATION 

You  inform  us  that  you  receive  research  requests  for 
statistics  on  matters  such  as  the  number  of  criminal  cases  heard 
in  a particular  month,  the  number  of  unlawful  detainer  actions, 
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or  number  of  traffic  tickets  issued.  You  inquire  whether  you  may 
disseminate  statistical  information  based  upon  the  indexes. 

Dissemination  of  this  type  of  statistical  information 
serves  the  purposes  underlying  the  public's  right  to  access  of 
court  records.  It  permits  the  public  to  monitor  the  court's 
administration  of  justice  and  provide  important  information  on 
the  administration  and  regulation  of  the  government's  business. 

The  disclosure  of  this  statistical  information  would  not 
infringe  any  privacy  right.  We  therefore  conclude  that  the 
Municipal  Court  may  disseminate  statistical  information  based 
upon  the  indexes.  Further,  if  the  court  has  prepared  this 
information  for  its  own  purposes  it  must  make  that  information 
available  for  public  information. 


Very  truly  yours, 

LOUISE  H.  RENNE 
City  Attorney 

L '\. 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


JOHN  E.  MORRIS 
Deputy  City  Attorney 
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SUBJECT:  Powers,  Duties  and  Procedures  of  the  Civil  Grand  Jury 
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1989-90  San  Francisco  Civil  Grand  Jury 

PREPARED  BY:  Burk  E.  Delventhal 

Mariam  M.  Morley 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 

What  are  the  powers  and  duties  of  the  civil  grand  jury,  and 
what  procedures  does  it  follow,  in  the  following  matters: 

A.  Subpoenas  and  Oaths 

B.  Budget  and  Hiring 

C.  Final  Reports  and  Required  Responses 

D.  Grand  Jury  as  Advocate 

E.  Disclosure  of  Previous  Grand  Jury’s  Work  Product 

F.  Public  Hearings 

G.  Criminal  Conduct  Uncovered  by  the  Civil  Grand  Jury 


CONCLUSIONS 


See  analysis. 


ANALYSIS 

When  we  met  with  the  civil  grand  jury  on  August  14,  1989, 
the  jurors  asked  a number  of  questions  about  the  powers,  duties 
and  procedures  of  the  civil  grand  jury.  In  the  interest  of 
clarity,  we  have  separated  the  questions  by  subject  into  seven 
categories . 

As  a general  matter,  we  note  an  inherent  difficulty  in 
advising  the  civil  grand  jury:  California  statutes  make  no 
distinction  between  the  functions  of  the  civil  and  criminal  grand 
jury.  The  two  functions  are  not  delineated  and  the  grand  jury  is 
treated  as  a single  entity  because  traditionally,  a single  grand 
jury  issued  indictments  and  fulfilled  the  grand  jury's  civil 
watchdog  function.  During  the  1970s,  however,  a number  of 
special  statutes  were  passed,  each  pertaining  to  a single 


Opinion  No.  89 


12 


Mr.  Leo  McCarthy  (2) 


December  6,  1989 


county.  These  statutes  allowed  particular  counties  to  impanel  an 
additional  grand  jury,  thereby  permitting  the  civil  and  criminal 
functions  to  be  separated.  See  Penal  Code  sections  904.5  - 
904 .9. 

In  San  Francisco,  Penal  Code  section  904.6  permits  the 
Superior  Court  to  impanel  an  additional  grand  jury  that  acts  as 
the  indictment  grand  jury.  The  additional  grand  jury  also  has 
authority  to  investigate  civil  matters,  except  those  matters  that 
the  regular  grand  jury  is  already  investigating.  Pen.  Code 
§904.6,  subd.  (d) . The  regular  grand  jury  is  what  we  refer  to  as 
the  civil  grand  jury. 

Although  San  Francisco  maintains  a bifurcated  grand  jury 
system,  many  of  the  governing  statutes  were  clearly  written  with 
the  indictment  grand  jury  in  mind,  and  have  never  been  construed 
in  the  civil  context.  Therefore,  some  of  our  responses  to  your 
questions  are  based  on  our  view  of  the  courts'  probable 
construction,  in  a civil  context,  of  statutes  that  are  largely 
applicable  to  the  grand  jury's  indictment  function. 


A . Subpoenas  and  Oaths 

The  grand  jurors  asked  us  the  following  questions 
concerning  the  grand  jury's  power  to  subpoena  witnesses  to 
testify:  1)  Who  can  issue  such  a subpoena?  2)  What  is  the 

grand  jury's  remedy  if  the  request  for  a subpoena  is  denied?  and 
3)  How  many  days  prior  to  the  witness'  appearance  must  a 
subpoena  be  issued? 

Issuance  of  grand  jury  subpoenas  is  governed  by  Penal  Code 
section  939.2: 

A subpoena  requiring  the  attendance  of  a 
witness  before  the  grand  jury  may  be  signed  and 
issued  by  the  district  attorney,  his  investigator 
or,  upon  request  of  the  grand  jury,  by  a judge  of 
the  superior  court,  for  witnesses  in  the  state, 
in  support  of  the  prosecution,  for  those 
witnesses  whose  testimony,  in  his  opinion,  is 
material  in  an  investigation  before  the  grand 
jury,  and  for  such  other  witnesses  as  the  grand 
jury,  upon  an  investigation  pending  before  them, 
may  direct. 


—'Copies  of  all  statutes  cited  in  this  letter 
that  are  not  contained  in  your  civil  grand  jury  manual  are 
attached  for  your  convenience. 
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We  read  this  statute  as  granting  discretionary  authority  to 
Superior  Court  judges  to  issue  subpoenas  at  the  request  of  the 
grand  jury.  Although  the  statute  also  authorizes  the  district 
attorney  to  issue  subpoenas,  the  San  Francisco  District  Attorney 
advises  the  indictment  grand  jury,  not  the  civil  grand  jury,  and 
his  subpoena  powers  are,  therefore,  not  relevant  to  an 
investigation  conducted  by  the  civil  grand  jury.  Although 
section  939.2  states  that  any  Superior  Court  judge  may  issue  a 
grand  jury  subpoena,  Mr.  Tamony,  Assistant  Executive  Officer  of 
the  Superior  Court,  has  informed  us  that  the  practice  in  San 
Francisco  is  for  the  grand  jury  to  request  the  presiding  judge, 
who  oversees  the  grand  jury,  to  consider  such  requests. 

We  also  spoke  with  Mr.  Tamony  about  the  grand  jury's 
options  if  the  presiding  judge  were  to  refuse  to  issue  a subpoena 
upon  request  by  the  grand  jury.  Mr.  Tamony  was  not  aware  of  any 
instance  in  which  the  presiding  judge  had  refused  such  a 
request.  If  this  were  to  occur,  the  grand  jury  could  ask  another 
Superior  Court  judge  to  issue  the  subpoena.  In  the  event  that  no 
judge  would  issue  the  subpoena,  and  no  compromise  acceptable  to 
the  grand  jury  could  be  reached,  this  office  would  advise  the 
jury  of  any  further  steps  available  to  it. 

The  grand  jury  also  asked  us  how  many  days  prior  to  the 
scheduled  appearance  must  the  subpoena  be  served.  We  have  found 
no  authority  dictating  the  required  notice  period  in  the  context 
of  criminal  subpoenas  generally  or  in  the  context  of  the  grand 
jury  subpoenas  specifically.  However,  any  subpoena  issued  on 
behalf  of  the  grand  jury  should  afford  the  witness  reasonable 
notice  of  his  or  her  scheduled  appearance.  Such  notice  is 
important  because,  in  the  context  of  a contempt  proceeding 
against  a recalcitrant  witness  for  failure  to  appear,  the  grand 
jury  would  need  to  show  that  the  witness  was  able  to  appear. 
Finally,  in  light  of  timing  or  scheduling  problems,  the  grand 
jury  may,  of  course,  agree  to  reschedule  a witness*  appearance  to 
a more  convenient  time. 

The  grand  jury  has  also  asked  several  questions  regarding 
testimony  of  witnesses  under  oath.  As  we  advised  the  previous 
grand  jury,  the  purpose  of  administering  an  oath  is  to  formalize 
the  witness'  duty  to  testify  truthfully.  Should  the  witness  fail 
to  tell  the  truth,  the  oath  can  be  enforced  through  a prosecutirn 
for  perjury.  In  order  to  make  such  a prosecution  possible,  the 
grand  jury  should  maintain  a verbatim  record  of  the  testimony. 
This  would  require  hiring  a court  reporter  or  tape  recording  the 
witness’  testimony.  If  the  grand  jury  decides  that  it  requires 
the  services  of  a court  reporter,  Mr.  Tamony  will  make  the 
necessary  arrangements. 
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The  grand  jury  asked  who  may  administer  the  oath.  Section 
939.4  of  the  Penal  Code  provides  that  ”[t]he  foreman  may 
administer  an  oath  to  any  witness  appearing  before  the  grand 
jury."  Therefore,  only  the  foreman,  or  someone  acting  in  his  or 
her  stead  as  foreman  pro  tempore  (see  Penal  Code  section  916.1), 
can  administer  the  oath  to  a witness  testifying  before  the  grand 
jury. 

The  grand  jury  also  asked  whether  a committee  of  the  grand 
jury  can  take  testimony  from  a witness  absent  an  oath  and/or  the 
presence  of  a court  reporter.  Penal  Code  section  939.6  provides 
that  the  grand  jury  may  receive  no  evidence  "in  the  investigation 
of  a charge"  unless  it  is  "[g]iven  by  witnesses  produced  or  sworn 
before  the  grand  jury."— 7 However,  we  advised  the  previous 
grand  jury  that  the  civil  grand  jury  need  not  take  testimony 
under  oath  and  in  the  presence  of  a court  reporter  because  it 
does  not  normally  investigate  criminal  matters  and  cannot 
indict.  See  67  Ops . Ca 1 . At ty . Gen . 58,  62  (1984).  Mr.  Tamony 
informed  us  that  to  his  knowledge,  the  San  Francisco  civil  grand 
jury  has  only  taken  evidence  under  oath  where  the  investigation 
concerned  serious  charges  of  official  misconduct.  Where  the 
civil  grand  jury  decides  that  the  witness  should  be  sworn,  the 
testimony  should  be  preserved.  The  extent  to  which  the  grand 
jury  chooses  to  elicit  testimony  under  oath  reposes  in  their 
discretion . 

As  to  the  question  whether  a committee  of  the  grand  jury 
can  take  evidence  from  witnesses  who  have  not  taken  an  oath  to 
tell  the  truth,  a grand  jury  acting  in  its  watchdog  capacity  is 
permitted  to  assign  portions  of  an  investigation  to  members  or 
groups  of  members.  See  67  Ops . Ca 1 . Atty . Gen . supra  , at  62  - 63. 
Such  groups  or  committees  of  the  civil  grand  jury  are  likewise 
not  required  to  take  testimony  under  oath.— 7 

Finally,  the  grand  jury  asked  whether  a witness  has  a right 
to  demand  that  a court  reporter  be  present  in  order  to  record  his 
or  her  testimony.  Again,  only  in  the  context  of  an  investigation 
of  a "criminal  cause"  must  the  grand  jury  appoint  a stenographic 
reporter.  Pen.  Code  § 938.  Moreover,  witnesses  are  not  likely 


— 7 1 n addition,  Penal  Code  section  938  requires  that  grand 
jury  testimony  be  reported  by  a court  reporter,  but  only  where 
"criminal  causes  are  being  investigated." 

— 7Whe  re  the  grand  jury  is  investigating  charges  of 
official  misconduct,  it  may  be  prudent  for  the  entire  jury, 
rather  than  a committee  of  the  grand  jury,  to  receive  any  sworn 
testimony . 
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to  demand  a court  reporter  because  there  is  an  obvious 
disadvantage  to  recorded  testimony:  it  could  form  the  basis  for  a 
perjury  prosecution. 


B . Financial  Issues 


The  grand  jurors  had  several  questions  concerning  funding 
for  their  activities.  First,  the  grand  jurors  asked  whether 
there  is  a budget  for  the  grand  jury.  The  answer  to  this 
question  is  no.  According  to  Mr.  Tamony,  funds  expended  by  the 
San  Francisco  civil  grand  jury  come  out  of  the  Superior  Court’s 
budget.  There  is  no  specific  amount  of  money  appropriated  in  the 
Superior  Court's  budget  to  fund  the  operation  of  the  grand  jury. 
Likewise,  neither  the  court  nor  the  Board  of  Supervisors  has  set 
a limit,  on  the  amount  of  court  funds  that  can  be  expended  for 
civil  grand  jury  functions  during  its  term.17 

As  to  specific  expenditures,  the  grand  jurors  asked  what 
procedure  they  should  utilize  to  procure  the  services  of  a court 
reporter.  Penal  Code  section  938.3  prescribes  the  rates  that 
must  be  paid  to  any  court  reporter  appointed  by  the  grand  jury, 
and  requires  an  order  of  the  Superior  Court  prior  to  payment  for 
such  services.  It  is  within  the  discretion  of  the  grand  jury  to 
decide  when  the  services  of  a court  reporter  are  needed.  Mr. 
Tamony  can  help  you  to  arrange  for  the  presence  of  a court 
reporter  when  necessary.— 7 

The  grand  jury  also  asked  several  questions  concerning 
expert  advice  or  assistance  to  the  civil  grand  jury  including: 

1)  whether  the  grand  jury  has  the  right  to  hire  such  advisors; 

2)  the  procedure  necessary  to  secure  them;  and  3)  the  grand 
jury's  remedy  if  access  to  such  advisors  is  denied.  The 
California  courts  have  held  that  the  grand  jury's  right  to  hire 
experts  is  governed  by  statute.  See  Allen  v,  Payne  (1934) 

1 Cal. 2d  607,  608-9;  Co.  of  Fresno  v.  Roberson,  M & Co.  (1954) 


-^-'Relevant  statutes  do  not  specify  how  a county's 
budgetary  process  should  operate  vis-a-vis  the  civil  grand  jury. 

-7The  Penal  Code  also  provides  that  the  grand  jury  may 
subpoena  an  interpreter  to  be  present  during  witness  testimony 
before  the  grand  jury.  The  grand  jury  determines  the  appropriate 
compensation  for  such  services.  Pen.  Code  § 937. 
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124  Cal.App.2d  Supp.  888,  893.  In  other  words,  absent  specific 
statutory  authority,  the  grand  jury  cannot  hire  experts  to  assist 
it  in  performing  its  duties.  Ibid . — ' 

For  the  purposes  of  the  civil  grand  jury,  the  relevant 
statute  is  Penal  Code  section  926.  Section  926  allows  the  grand 
jury  to  hire  experts  for  the  purposes  of  Penal  Code  sections  925, 
925A,  928,  933.1  and  933.5  — the  statutes  that  describe  the 
civil  investigative  authority  of  the  Grand  Jury.  Section  926 
specifically  allows  the  grand  jury  to  hire  experts  and  assistants 
to  such  experts  for  general  purposes,  and  permits  the  hiring  of 
expert  auditors  when  the  grand  jury  is  examining  the  documents 
maintained  by  the  county  Assessor.—"' 

Hiring  such  experts  is  not  mandatory.  56  Ops . Ca 1 . At ty . Gen . 
541,  545  (1973).  Instead,  pursuant  to  section  926,  subdivision 
(a),  the  grand  jury  initially  decides  whether  the  services  of 
an  expert  are  necessary.  However,  the  statute  also  requires  that 
contractual  compensation  of  experts  hired  to  assist  the  grand 
jury  with  its  investigative  tasks  be  "agreed  upon  and  approved  by 
the  Court. "±/  Both  the  California  Attorney  General  and  the 
California  courts  have  read  this  language  to  mean  that  "approval 
of  the  court  is  expressly  made  a condition  precedent  to  the 
execution  of  such  contract."  See  Jacks  v.  Taylor  (1914)  24 


-'The  grand  jury  may  request,  through  the  attorney 
general  or  the  presiding  judge  of  the  superior  court,  the 
services  of  special  counsel  and  investigators  where  necessary. 

See  Penal  Code  sections  936  and  936.5.  The  presiding  judge  may 
make  such  an  appointment  only  upon  a finding  that  a conflict  bars 
the  district  attorney,  county  counsel  and  attorney  general  from 
performing  the  investigation.  Pen.  Code  § 936.5,  subd.  (b) . 

-'For  the  purposes  of  Penal  Code  section  933.5,  which 
allows  the  grand  jury  to  examine  the  books  and  records  of  a 
special-purpose  assessing  or  taxing  district  located  wholly  or 
partly  within  the  county,  section  926,  subdivision  (a)  limits 
expert  services  to  $30,000  absent  the  board  of  supervisors’ 
approval  for  further  expenditures. 

A'ln  addition,  expert  auditors  cannot  be  hired  without 
the  consent  of  the  board  of  supervisors.  Pen.  Code  § 926,  subd. 
(b). 
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Cal.App.  667,  674,  and  13  Ops . Ca 1 . At ty . Gen . 5,  6 (1949)  [both 
construing  former  Penal  Code  section  928,  the  predecessor  to 
current  section  926] . — ^ 

As  noted  above,  when  we  spoke  to  the  grand  jurors  they 
expressed  concern  over  how  to  proceed  if  their  request  for  the 
assistance  of  experts  were  rejected  by  the  court.  First,  Mr. 
Tamony  has  informed  us  that  to  his  knowledge,  the  court  has  never 
refused  a grand  jury's  request  for  funds  in  connection  with 
section  926.  Second,  although  the  court's  prior  approval  of  the 
grand  jury’s  employment  of  experts  is  required,  the  basic 
decision  whether  such  experts  are  necessary  is  made  by  the  grand 
jury  — "[i]f  in  the  judgment  of  the  grand  jury,  the  services  of 
one  or  more  experts  are  necessary.  . . ."]  Pen.  Code  § 926, 
subd.  (a).  If  the  court  did  refuse  to  approve  a contract  for  the 
hiring  of  experts,  such  refusal  would  probably  be  based  on  the 
limited  statutory  ground  that  the  court  disagreed  with  the 
compensation  promised.  Ibid . At  that  point,  the  court  and  the 
grand  jury  would  have  to  reach  agreement  as  to  the  appropriate 
compensation . 

However,  in  addition  to  its  power  under  section  926,  the 
court  has  the  power  to  restrain  acts  that  exceed  the  grand  jury’s 
authority.  See  McClatchy  Newspapers  v.  Superior  Court  (1988)  44 
Cal.  1162,  1172  (hereafter  McClatchy) . ["Because  of  the 
fundamentally  judicial  nature  of  the  grand  jury  and  the 
restricted  enumeration  of  its  powers  in  the  statutes,  we  conclude 
that  the  Superior  Court  must  have  some  power  to  restrain  a report 
or  any  other  act  by  the  grand  jury  which  exceeds  its  proper 
authority"].  Therefore,  the  court  might,  for  example,  refuse  to 
approve  the  hiring  of  an  expert  or  other  assistant  to  the  grand 
jury  where  there  is  no  statutory  authority  for  such  employment. 

If  the  grand  jury  disagreed  with  the  court's  refusal  to  approve 
the  hiring  of  an  expert,  and  no  compromise  could  be  reached,  this 
office  would  advise  the  grand  jury  as  to  its  available  recourse. 


C.  Final  Reports  and  Required  Responses  to  Such  Reports 

The  grand  jury  had  several  questions  regarding  the  issuance 
of  final  reports  and  the  duty  of  county  officials  and  agencies  to 
respond  to  those  reports.  First,  the  grand  jury  asked  whether 


—''Assuming  the  court's  prior  approval  of  the  expert’s 
contract.  Penal  Code  section  931  requires  the  county  treasurer  to 
pay  for  the  expert’s  services  upon  written  order  of  the  court. 

See  Rambo  v.  Mattox  (1964)  225  Cal.App. 2d  185,  185-186.  In  San 
Francisco,  the  grand  jury  should  seek  such  prior  approval  front 
the  presiding  judge.  The  presiding  judge  would  also  sign  the 
court  order  requiring  payment  by  the  Controller. 
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they  could  issue  more  than  one  final  report,  and  if  so,  whether 
they  could  issue  such  reports  prior  to  the  end  of  their  term.  In 
addition,  we  were  asked  whether  the  issuance  of  a final  report 
prior  to  the  end  of  the  grand  jury's  term  would  trigger  the 
statutory  period  for  response  to  a final  grand  jury  report.  The 
answer  to  each  of  these  questions  is  yes. 

Penal  Code  section  933,  amended  in  1988,  governs  issuance 
of  grand  jury  reports.  The  1988  amendment  added  the  following 
language  to  paragraph  "a"  of  section  933:  "Final  reports  on  any 

appropriate  subject  may  be  submitted  to  the  presiding  judge  of 
the  Superior  Court  at  any  time  during  the  term  of  service  of  a 
grand  jury."  This  language  was  specifically  designed  to 
"authorize  a filing  of  final  reports  on  any  appropriate  subject 
matter  at  any  time.  . . ."  See  Legislative.  Counsel's  Digest, 

Senate  Bill  2753,  February  19,  1988.  In  addition,  the  statutory 

time  limits  for  responses  to  a final  grand  jury  report  start  to 
run  upon  issuance  of  a final  report,  whether  that  report  is  made 
during  the  grand  jury's  term  or  at  its  conclusion.  See  section 
933,  subdivision  (c)  [providing  that  a response  must  be  issued  by 
the  governing  body  of  a public  agency  "[n]o  later  than  90  days 
after  the  grand  jury  submits  a final  report  on  the  operations  of 
any  public  agency  subject  to  its  reviewing  authority.  . . .] 

The  grand  jury  also  wanted  to  know  who  was  required  to 
respond  to  its  final  reports  and  how  to  force  a response  if  none 
were  forthcoming.  Section  933,  subdivision  (c)  sets  forth  the 
following  categories  of  people  and  entities  who  must  respond  to  a 
grand  jury  report:  1)  the  governing  body  of  the  public  agency, 

pertaining  to  matters  under  its  control;  2)  elective  county 
officers  or  agency  heads,  on  findings  relating  to  matters  under 
their  control;  and  3)  the  Mayor  of  the  City  and  County  of 
San  Francisco.  For  example,  if  the  grand  jury  investigated  the 
San  Francisco  police  force,  the  Police  Commission  (the  governing 
body  of  the  public  agency).  Chief  Jordan  (the  agency  head)  and 
the  Mayor  would  have  to  respond  to  the  report.— x 

Response  to  a grand  jury  report  pursuant  to  section  933, 
subdivision  (c)  is  mandatory.  The  governing  body  has  90  days  to 
respond,  while  elected  or  appointed  officers  have  only  60  days. 
The  statute  places  no  time  limit  on  the  Mayor's  response.  If  the 


—'However,  the  governing  body  and  the  agency  head  need 
not  submit  separate  responses.  We  see  no  reason  why  the 
governing  body  of  the  public  agency,  in  this  example  the  Police 
Commission,  could  not  review  and  adopt  a response  to  a grand  jury 
report  prepared  by  the  agency  head,  here  the  Chief  of  Police. 
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governing  body,  agency  head,  elected  officer  or  Mayor  fails  to 
respond  to  the  grand  jury  report  in  a timely  fashion,  the 
simplest  course  is  to  alert  the  body  or  individual  of  the  duty  to 
respond.  If  that  does  not  suffice,  the  grand  jury  may  decide  to 
seek  recourse  through  a petition  for  writ  of  mandate  directed 
against  the  appropriate  governing  body  or  individual. 

We  note  that  section  933  does  not  require  a board  of 
supervisors  to  respond  to  grand  jury  reports.  Instead,  the  1988 
amendment  to  section  933,  subdivision  (a)  permits  submission  of 
the  final  report  to  the  board  of  supervisors,  among  others,  for 
comment.  The  statutory  language  indicates  that  both  the 
submission  and  the  comment  are  discretionary.  "A  final  report 
may  be  submitted  for  comment  to  responsible  officers,  agencies, 
or  departments,  including  the  county  board  of  supervisors,  when 
applicable,  upon  finding  of  the  presiding  judge  that  the  report 
is  in  compliance  with  this  title."— ' 

Finally,  regarding  responses  to  the  grand  jury's  final 
reports,  the  jurors  wanted  to  know  where  responses  to  prior 
reports  were  maintained.  Section  933,  subdivision  (c)  currently 
provides  that  such  responses  be  placed  "on  file  with  the  clerk  of 
the  public  agency  and  the  office  of  the  county  clerk,  or  the 
mayor  when  applicable,  and  shall  remain  on  file  in  those 
offices.  One  copy  shall  be  placed  on  file  with  the  applicable 
grand  jury  final  report  by,  and  in  control  of  the  currently 
impaneled  grand  jury,  where  it  shall  be  maintained  for  a minimum 
of  five  years."  Although  this  language  has  changed  over  the 
years,  the  county  clerk  has  consistently  been  one  of  the 
designated  depositories  for  responses  to  grand  jury  reports.  Don 
Dickinson,  who  serves  as  San  Francisco's  county  clerk,  informs  us 
that  he  does  maintain  a file  of  such  responses.  However,  he 
cannot  guarantee  that  his  file  is  complete  because  he  does  not 
know  that  every  response  that  should  have  been  submitted  to  the 
county  clerk  was  actually  submitted. 


—'Prior  versions  of  section  933  did  specifically  require 
the  board  of  supervisors,  rather  than  the  governing  body  of  a 
public  agency,  to  respond  to  a final  grand  jury  report.  In  light 
of:  1)  the  statute's  legislative  history  with  respect  to  this 

language;  and  2)  the  current  statute's  distinction  between  the 
governing  body  of  the  public  agency  and  the  cuunty  board  of 
supervisors  (compare  section  933,  subdivisions  (a)  and  (c)),  we 
do  not  read  the  term  "governing  body"  of  a public  agency  to  refer 
to  the  board  of  supervisors. 


Opinion  No.  89 


12 


Mr.  Leo  McCarthy  (10) 


December  6,  1989 


D . The  Grand  Jury  as  Advocate 


When  we  appeared  before  the  grand  jury  on  August  14,  we 
were  asked  what,  if  anything,  the  civil  grand  jury  or  individual 
grand  jurors  could  do  to  bring  about  the  reforms  in  county 
government  that  their  reports  suggested.  Specifically,  the 
question  presented  was  whether  the  grand  jury  or  individual  grand 
jurors  could  lobby  or  advocate  for  such  reforms.  The  question 
was  also  put  in  terms  of  whether  the  function  of  the  civil  grand 
jury  is  limited  to  the  issuance  of  reports. 

The  California  Supreme  Court  has  held  that  the  grand  jury's 
powers  are  controlled  by  the  Legislature  and  are  restricted  to 
those  expressly  conferred  by  statute.  McClatchy , supra , 44 
Cal. 3d  at  1171-72,  1179  [".  . . the  grand  jury's  powers  are 

'carefully  defined  and  limited  by  statute'  and  therefore  . . . 

the  grand  jury  acts  without  authority  when  its  action  is  not 
based  upon  some  specific  legislative  provision"].  The  most 
commonly  utilized  among  these  statutory  powers  is  the  grand 
jury’s  authority  to  issue  reports  on  the  operation  of  county 
government . 


The  reporting  function  of  the  Grand  Jury  is 
central  to  its  effective  operation  in  the  public 
interest.  Grand  juries  have  issued  reports  on 
the  conduct  of  public  officials  and  other  matters 
pertaining  to  local  governance  for  hundreds  of 
years.  The  modern,  final  report,  containing  the 
grand  jury's  findings  and  recommendations  on  the 
subjects  of  its  investigations  is  the  normal  end 
product  of  the  grand  jury's  activity  in  the 
performance  of  its  watchdog  function  and  is  "the 
only  formal  means  by  which  the  grand  jury  can 
help  to  effectuate  its  recommendations  . . . ." 

McClatchy,  supra , 44  Cal. 3d  at  1170-71  (citations 
omitted) . 

Because  the  Legislature  has  not  granted  the  civil  grand  jury  the 
authority  or  means  to  implement  its  recommendations,  the  civil 
grand  jury  can  perform  no  such  function. 

The  grand  jury  asked  us  whether  individual  grand  jurors  are 
free  to  advocate  changes  or  reforms  that  they  deem  necessary  as  a 
result  of  their  service  on  the  grand  jury.  The  answer  is  yes. 
Service  as  a grand  juror  does  not  strip  a grand  juror  of  his  or 
her  right  as  a citizen  to  participate  in  the  governmental 
process.  However,  in  pursuance  of  changes  or  reforms,  individual 
grand  jurors  would  be  acting  as  private  individuals,  not  as 
representatives  of  the  grand  jury.  In  that  capacity  they  would 
not  be  entitled  to  indemnification  by  the  City  and  County  for 
liability  incurred  as  a result  of  their  activities. 
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In  addition,  in  the  course  of  such  activities,  grand  jurors 
must  recognize  and  respect  the  secrecy  of  the  grand  jury.  As  the 
grand  jurors  are  aware.  Penal  Code  sections  924.1  and  942.2 
prohibit  grand  jurors  from  revealing  1)  any  evidence  produced 
before  the  grand  jury;  2)  anything  that  any  grand  juror  said  in 
the  course  of  grand  jury  proceedings;  and  3)  the  manner  in  which 
individual  grand  jurors  voted.  This  prohibition  continues  after 
the  grand  juror's  term  has  expired  and  after  the  final  report  has 
been  issued.  See  McClatchy , supra , 44  Cal. 3d  at  1175,  1182. 

Thus,  while  an  individual  grand  juror  can  work  for  reforms 
advised  by  the  grand  jury  on  which  he  or  she  sat  or  is  sitting, 
the  juror  may  not,  in  the  course  of  that  work,  reveal  any  matter 
subject  to  grand  jury  secrecy.  This  prohibition,  however,  would 
have  no  effect  on  the  ability  of  grand  jurors  to  express  their 
opinion  on  how  government  should  be  changed. 

In  connection  with  the  above  questions,  we  were  asked 
whether  the  foreman  alone  had  the  right  to  act  as  spokesperson 
for  the  grand  jury.  San  Francisco's  Civil  Grand  Jury  Manual 
states  that  one  of  the  usual  duties  of  the  foreman  of  the  civil 
grand  jury  is  "[t]o  be  the  only  spokesman  for  the  Grand  Jury, 
unless  otherwise  designated."  See  City  and  County  of  San 
Francisco  Civil  Grand  Jury  Manual,  1989-90,  p.  33.  The  manual 
implies  that  the  foreperson  need  not  always  be  the  spokesperson, 
and  we  have  found  no  statute  requiring  the  foreperson  to  be 
designated  as  the  grand  jury's  spokesperson. 

Penal  Code  section  916  gives  the  grand  jury  the  right  to 
choose  its  own  officers,  except  the  foreperson  (who  is  chosen  by 
the  court  pursuant  to  Penal  Code  section  912),  and  to  "determine 
its  rules  of  proceeding."  This  statute  implies  that  the  grand 
jury  may  determine  who  will  act  as  its  spokesperson.  In 
addition,  there  is  no  requirement  that  a spokesperson  be 
designated.  Whether  or  not  the  grand  jury  designates  a 
spokesperson,  there  is  no  statutory  provision  barring  grand 
jurors  from  expressing  their  personal  views,  nor  could  the  grand 
jury,  by  rule,  impose  such  a prohibition.  However,  grand  jurors 
who  make  public  statements  without  the  authority  of  the  grand 
jury  as  a whole  should  make  it  clear  that  they  express  their  own 
views  and  not  the  views  of  the  civil  grand  jury. 


E . Disclosure  of  Previous  Grand  Jury's  Work  Product  to  Current 
Grand  Jury 

During  the  session  on  August  14,  the  grand  jurors  asked  us 
whether  "holdover"  grand  jurors  (grand  jurors  who  served  on  the 
immediately  preceding  civil  grand  jury)  can  reveal  to  the  current 
grand  jury  the  information  collected  by  that  grand  jury.  On  the 
basis  of  Penal  Code  section  924.4,  we  conclude  that  such 
disclosure  would  be  proper.  Section  924.4  provides  as  follows: 


Opinion  No.  89 


12 


Mr.  Leo  McCarthy  (12) 


December  6,  1989 


Notwithstanding  the  provisions  of  section 
924.1  and  924.2,  any  grand  jury  or,  if  the  grand 
jury  is  no  longer  impaneled,  the  presiding  or 
sole  judge  of  the  superior  court,  may  provide  the 
succeeding  grand  jury  with  any  information  or 
evidence  acquired  by  the  grand  jury  during  the 
course  of  any  investigation  conducted  by  it 
during  its  term  of  service,  except  any 
information  or  evidence  which  relates  to  a 
criminal  investigation  or  which  could  form  part 
or  all  of  the  basis  for  issuance  of  an 
indictment.  Transcripts  of  testimony  reported 
during  any  session  of  the  grand  jury  shall  be 
made  available  to  the  succeeding  grand  jury  upon 
its  request. 

See  also  California  Attorney  General  Opinion  No.  88-703,  August 
3,  1989,  89  D.A.R.  10191,  10194. 

Here  the  grand  jury  asks  whether  individual  "holdover" 
grand  jurors,  as  opposed  to  the  civil  grand  jury  as  a whole  or 
the  presiding  judge,  can  release  information  gathered  by  the 
preceding  grand  jury  to  the  current  grand  jury.—"'  We  see  no 
problem  with  such  release,  as  long  as  the  disclosure  conforms 
with  section  924. 4's  provision  barring  release  of  evidence  of  a 
criminal  investigation  or  evidence  that  could  lead  to 
indictment.  Cf.  McClatchy , supra , 44  Cal. 3d  at  1181.  In  San 
Francisco,  once  the  new  grand  jury  is  impaneled,  disclosure  may 
be  possible  only  if  it  is  made  by  individual  jurors.  The  old 
grand  jury  will  have  disbanded,  and  much  of  the  information 
collected  by  the  civil  grand  jury,  including  grand  jurors’  notes, 
is  not  maintained  by  the  court,  but  remains  with  the  individual 
grand  jurors.  In  receiving  and  acting  upon  such  information,  the 
grand  jury  should  remain  cognizant  of  the  language  of  Penal  Code 
section  939.9: 


A grand  jury  shall  make  no  report,  declaration, 
or  recommendation  on  any  matter  except  on  the 
basis  of  its  own  investigation  of  the  matter  made 
by  such  grand  jury.  A grand  jury  shall  not  adopt 
as  its  own  the  recommendation  of  another  grand 
jury  unless  the  grand  jury  adopting  such 
recommendation  does  so  after  its  own 


— ^Although  the  statute  is  not  clear  on  this  point,  it  is 
our  view  that  a grand  jury  can  obtain  information,  evidence  or 
transcripts,  to  the  extent  they  are  available,  of  any  preceding 
grand  jury,  not  just  the  immediately  preceding  grand  jury. 
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investigation  of  the  matter  as  to  which  the 
recommendation  is  made,  as  required  by  this 
section . 


F.  Public  Hearings 

The  civil  grand  jury  has  asked  us  whether  it  may  hold 
public  sessions,  and  whether  the  court  would  have  to  authorize 
such  sessions.  The  answer  to  both  questions  is  yes.  Penal  Code 
section  939.1,  while  providing  for  public  sessions  of  the  grand 
jury,  allows  such  sessions  only  in  conjunction  with  an 
investigation  that  "affects  the  general  public  welfare,  involving 
the  alleged  corruption,  misfeasance,  or  malfeasance  in  office  or 
dereliction  of  duty  of  public  officials  or  employees  or  of  any 
person  allegedly  acting  in  conjunction  or  conspiracy  with  such 
officials  or  employees  in  such  alleged  acts.  . . ."  In  addition, 

the  grand  jury,  through  its  foreman,  and  in  conjunction  with  the 
district  attorney  or  the  attorney  general,  must  request  approval 
from  the  superior  court  in  order  to  hold  such  sessions.  "The 
grand  jury  acting  through  its  foreman  and  the  attorney  general  or 
the  district  attorney  may  make  a joint  written  request  for  public 
sessions  of  the  grand  jury.  The  request  shall  be  filed  with  the 
superior  court."  Pen.  Code  § 939.1. 

Section  939. l's  reference  to  the  district  attorney  and 
the  possible  indictment  of  public  officials  indicate  that  public 
sessions  are  most  likely  to  occur  in  the  investigation  of 
criminal  wrongdoing.  However,  the  civil  grand  jury,  while  it 
lacks  indictment  authority  (see  Penal  Code  section  904.6, 
subdivision  (c)),  can  investigate  the  operations,  accounts  and 
records  of  public  officers.  See,  e . q . , Penal  Code  sections  925 
and  925a.  Although  an  investigation  into  misfeasance  or 
malfeasance  of  a public  official  might  be  referred  to  the 
indictment  grand  jury  for  investigation  (see  section  G,  pp . 12  - 
13,  pos t ) , in  these  circumstances  the  civil  grand  jury  could 
request  public  sessions  for  its  own  investigations. 

G . Criminal  Conduct  Uncovered  by  the  Civil  Grand  Jury 

The  grand  jurors  have  asked  us  what  action,  if  any,  they 
should  take  when,  during  the  course  of  their  investigations,  they 
become  aware  of  criminal  conduct  by  city  officials  or  employees. 

Under  San  Francisco's  bifurcated  grand  jury  system,  the 
indictment  grand  jury,  not  the  civil  grand  jury,  generally 
investigates  criminal  matters.  However,  in  the  course  of  its 
investigations,  the  civil  grand  jury  may  uncover  misconduct  that 
is  clearly  or  potentially  criminal.  In  such  a situation,  in 
order  that  criminal  charges  may  be  filed  or  considered,  the  civil 
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grand  jury  may  refer  the  matter  to  the  indictment  grand  jury  for 
further  investigation.  In  the  alternative,  the  civil  grand  jury 
may  refer  the  matter  directly  to  the  district  attorney.  Either 
referral  should  be  made  formally  by  letter  from  the  foreman  of 
the  civil  grand  jury  to  the  district  attorney  or  the  foreman  of 
the  indictment  grand  jury.  However,  neither  evidence  of  possible 
criminal  misconduct  nor  referral  to  the  criminal  grand  jury  or 
district  attorney  would  have  any  effect  on  the  civil  grand  jury's 
authority  to  pursue  its  investigation. 

When  we  last  met  with  the  civil  grand  jury,  jurors  were 
also  concerned  about  witnesses  who  commit  perjury  in  their 
testimony  before  the  civil  grand  jury.  Again,  like  other 
criminal  conduct  uncovered  by  the  civil  grand  jury,  such  a matter 
can  be  referred  to  the  district  attorney  or  to  the  indictment 
grand  jury  for  further  action.  The  statutes  requiring  secrecy  of 
grand  jury  proceedings  would  not  bar  revelation  of  a witness' 
grand  jury  testimony  to  another  grand  jury  or  to  its  advisor,  the 
district  attorney.  In  addition.  Penal  Code  section  942.2 
provides  that  the  witness'  testimony  may  be  revealed  publicly, 
pursuant  to  court  order,  when  a witness  is  charged  with 
committing  perjury  during  his  or  her  grand  jury  testimony. 

I hope  that  we  have  fully  answered  all  your  questions. 

If  not,  or  if  you  have  additional  questions,  please  contact  Mr. 
Delventhal  at  554-4233. 


Very  truly  yours, 

LOUISE  H.  RENNE 
City  Attorney 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

MARIAM  M.  MORLEY 
Deputy  City  Attorney 

APPROVED : 


-t— 

LdtJISE  H.  RENNE 
City  Attorney 
02  lOg 


cc  : Mr . Tamony 
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LOUISE  H.  RENNE 
CITY  ATTORNEY 
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OPINION  NO.  90  - 01 

MAR  1 2 1990 

SUBJECT:  Administrative  Powers  of  the 

Parking  and  Traffic  Commission 

REQUESTED  BY:  Rina  Cutler 

Executive  Director, 

Department  of  Parking  and  Traffic 

PREPARED  BY:  Burk  E.  Delventhal 

Thomas  J.  Owen 
Deputy  City  Attorneys 


Question  Presented 

Do  individual  members  of  the  Parking  and  Traffic  Commission 
have  authority  to  oversee,  direct,  make  suggestions,  or  otherwise 
participate  in  the  day-to-day  administration  of  the  Department  of 
Parking  and  Traffic? 


Conclusion 

Members  of  the  Parking  and  Traffic  Commission  have  no 
powers  as  individuals  over  the  day-to-day  administration  of  the 
department.  The  San  Francisco  Charter  prohibits  individual 
members  of  boards  and  commissions  from  dictating,  suggesting,  or 
interfering  with  "appointments,  promotions,  compensations, 
disciplinary  actions,  contracts,  requisitions  for  purchases  or 
other  administrative  recommendations  or  actions"  of  the  chief 
executive  officer  of  the  department.  Commission  members  may 
exercise  their  powers  to  manage  and  control  their  departments 
only  through  participation  in  deliberations  and  votes  of  the 
commission.  Except  for  the  purposes  of  inquiry,  the  Commissi  ~>n 
must  deal  with  administrative  affairs  exclusively  through  the 
chief  executive  officer  of  the  department. 
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Ana lys i s 

Charter  Section  3.698  creates  the  Parking  and  Traffic 
Commission  and  the  Department  of  Parking  and  Traffic.  That 
section  empowers  the  Commission  to  "manage  and  control  the 
Department  of  Parking  and  Traffic."  "[T]he  Department  of  Parking 
and  Traffic  shall  be  administered  by  a director  who  shall  be 
appointed  by  and  serve  at  the  pleasure  of  the  Parking  and  Traffic 
Commission."  (Charter  Section  3.698-2.) 

Like  most  other  Charter  provisions  creating  boards  and 
commissions.  Charter  Section  3.698  does  not  itself  draw  a line 
between  the  authority  of  the  Commission  and  the  authority  of  the 
chief  executive  officer  of  the  Department,  the  Director.  Charter 
Section  3.500,  subd.  (i),  governing  boards  and  commissions 
generally,  provides  in  relevant  part: 

Except  for  the  purpose  of  inquiry,  each  board  or 
commission,  in  its  conduct  of  administrative 
affairs  under  its  control,  shall  deal  with 
matters  solely  through  its  chief  executive 
officer . 

Each  board  or  commission  relative  to  the 
affairs  of  its  own  department,  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on 
the  part  of  any  members  of  a board  or  commission 
shall  constitute  official  misconduct;  provided, 
however,  that  nothing  herein  contained  shall 
restrict  the  power  of  hearing  and  inquiry  as 
provided  in  this  charter. 


This  section  embodies  two  concepts.  First,  it  establishes 
a chain  of  command  that  governs  the  operation  of  departments 
under  commissions.  The  commission  sets  policy  and  communicates 
that  policy  to  the  executive  director,  who  in  turn  is  responsible 
for  its  execution.  ( See  also  Charter  Section  3.501  [enumerating 
powers  of  department  heads  and  making  each  department  head 
responsible  to  the  commission  under  which  he  or  she  serves  for 
the  administration  of  the  department].)  The  commission  shall 
deal  with  administrative  matters  solely  through  its  chief 
executive  officer.  — ' Cnext  page]  Except  for  purposes  of 
inquiry,  the  commission  may  not  directly  question  or  address 
subordinate  officers  or  employees  of  the  department.  All 
questions,  suggestions  or  instructions  must  be  transmitted 
through  the  chief  executive  officer  of  the  department. 
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The  second  concept  embodied  in  Charter  Section  3.500,  subd. 
(i)  is  a prohibition  enjoining  individual  members  of  boards  or 
commissions  from  dictating,  suggesting  or  interfering  in 
administrative  matters.  Such  prohibited  interference  "shall 
constitute  official  misconduct.  . . ." 

Notably,  there  is  no  prohibition  in  Section  3.500  against  a 
commission  dictating  administrative  policy  for  its  department,  so 
long  as  the  board  or  commission  proceeds  in  the  manner  provided 
by  the  charter.  Under  Charter  Section  3.500,  subd.  (f),  a board 
or  commission  may  act  only  at  a noticed  meeting  attended  by  a 
quorum  of  the  commission  or  its  committees,  and  only  by  means  of 
a vote  of  the  commission  or  its  committees. 

So  long  as  a commission  complies  with  these  Charter 
requirements,  it  enjoys  broad  authority  to  address  administrative 
matters  within  its  own  department.  The  commission,  however,  must 
defer  to  the  chief  executive  officer’s  exclusive  authority  to 
perform  the  duties  of  a department  head  under  Charter  Section 
3.501.  If  the  executive  officer  is  not  persuaded  by  the 
commission's  instructions  on  a particular  administrative  matter, 
the  commission  may  either  accept  the  director's  decision  or 
remove  the  director. 

The  requirement  that  boards  and  commissions  deal  with 
administrative  matters  solely  through  the  chief  executive  officer 
does  not  apply  to  actions  taken  pursuant  to  a commission’s  power 
of  inquiry.  Charter  Section  3.701  provides,  in  relevant  part: 

[A]ny  board  or  commission  appointed  by  the  mayor 
relative  solely  to  the  affairs  under  its  control, 
may  . . . inquire  into  matters  affecting  the 

conduct  of  any  department  or  office  of  the  city 
and  county,  and  for  that  purpose  may  hold 
hearings,  subpoena  witnesses,  administer  oaths 
and  compel  the  production  of  books,  papers, 
testimony  and  other  evidence.  . . . 


(See  also  Charter  Section  3.500(i)  [excluding  inquiries  from 


"Administrative  affairs"  include  "appointments,  promotions, 
compensation,  disciplinary  action,  contracts,  requisitions  for 
purchases  or  other  administrative  recommendations  or  actions"  of 
the  department's  chief  executive  officer.  ( See  former  Charter 
Section  22;  rharter  Section  2.401.) 
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the  rule  that  commissions  must  deal  with  administrative  matters 
solely  through  the  department's  executive  officer].)  The 
commission's  power  of  inquiry  includes  the  authority  to  call  any 
department  officer  or  employee  before  the  commission  to  answer 
questions  regarding  the  operations  of  the  department.  But  if  the 
commission  wants  to  make  changes  in  departmental  operations  as  a 
result  of  those  inquiries,  it  must  still  address  its  directives 
to  the  department's  chief  executive  officer. 

The  president  of  a board  or  commission  does  not  enjoy  any 
greater  authority  in  this  regard.  Charter  Section  3.698  does  not 
create  an  office  of  president  of  the  Parking  and  Traffic 
Commission.  Rather,  Charter  Section  3.500,  subd.  (b),  empowers 
each  board  or  commission  "to  appoint  one  of  its  members  as 
president-"  The  Charter  does  not  specify  the  president's  power 
or  duties,  but  provides,  in  relevant  part: 

Each  board  and  commission  appointed  by  the 
mayor,  or  otherwise  provided  by  this  charter, 
shall  have  powers  and  duties  as  follows:  . . . 

To  prescribe  reasonable  rules  and  regulations  not 
inconsistent  with  this  charter  for  the  conduct  of 
its  affairs,  for  the  distribution  and  performance 
of  its  business,  for  the  conduct  and  government 
of  its  officers  and  employees,  and  for  the 
administration,  custody  and  protection  of 
property  under  its  control  and  books,  records  and 
papers  appertaining  to  its  affairs.  . . . 


(Charter  Section  3.500,  subd.  (a).) 

Generally,  commission  rules  simply  authorize  the  president 
to  preside  at  commission  meetings.  Article  7,  Section  1 of  the 
Interim  Rules  of  the  Parking  and  Traffic  Commission  is  typical: 

The  Chair  shall  preside  at  all  meetings  of  the 
Commission.  The  Chair  sha]l  have  the  right  to 
appoint  all  committees  and  assign  members  and 
shall  perform  all  other  duties  necessary  or 
incidental  to  the  office.  The  Chair  shall  have 
the  right  to  call  meetings  of  the  Commission  and 
to  set  the  time,  date  and  place  of  such  meetings, 
consistent  with  Section  2,  Article  8 of  these 
Regulations . 
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The  president  of  the  Commission  has  no  greater  authority  over 
administrative  affairs  than  any  other  individual  member  of  the 
Commission;  a rule  granting  the  president  such  authority  would 
conflict  with  the  Charter  and  be  void. 


Respectfully  submitted, 


LOUISE  H.  RENNE 
City  Attorney 


URK  E 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


Deputy  City  Attorney 


APPROVED: 


LOUISE  H.  RENNE 
City  Attorney 
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DATE:  June  22,  1990 

SUBJECT:  VOLUNTARY  SALARY  REDUCTIONS 

REQUESTED  BY:  Samuel  Yockey,  Controller 

PREPARED  BY:  Burk  E.  Delventhal 

Claude  F.  Kolm 

QUESTION  PRESENTED 

May  officers  and  employees  of  the  City  and  County 
voluntarily  reduce  their  salary  and  accept  a sum  less  than  that 
to  which  they  are  entitled? 


CONCLUSION 

Officers  and  employees  may  reduce  their  salary  by  either: 
foregoing  the  right  to  a certain  portion  of  the  salary  or 
accepting  the  full  payment  and  then  donating  a portion  of  it  back 
to  the  City  and  County.  If  the  former  action  is  taken,  we 
recommend  that  the  Controller's  office  obtain  a waiver  executed 
by  the  affected  employee  prior  to  the  beginning  of  the  fiscal 
year  so  that  there  is  no  dispute  about  the  intent  of  the  parties 
and  also  to  help  avoid  unfavorable  tax  consequences.  A sample 
waiver  form  is  attached  to  this  letter. 


DISCUSSION 

In  City  Attorney  Opinion  42-3405,  the  City  Attorney  noted 

that: 

it  is  a well  settled  principle  of  law  that 
an  employee  may  waive  all  or  any  part  of  his 
salary  and  if  he  waives  it  willingly  and 
without  undue  coercion  and  accepts  the 
lesser  salary,  he  has  no  claim  to  the  higher 
salary . 

We  have  attached  a copy  of  that  opinion  for  your 
reference.  In  addition  to  the  cases  that  the  opinion  discusses, 
O'Sullivan  v.  City  & County  of  San  Francisco  (1956)  145  C . A . 2 d 
415;  Scott  v.  City  of  Los  Angeles  (1948)  85  C.A.2d  327;  Gamble  v. 
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rit-v  of  Sacramento  ( 1941)  43  C.A.2d  200;  and  Huntsman  v.  Board  of 
^ Hafbg  c'lsTssioners  (1936  ) 17  C.A.2d  749  uphold  the  same— 
frlnclple.  Cases  appearing  to  reach  a contrary  conclusion  are 
distinguished  because  of  the  invalidity  of  the  waiver  under  facts 
nre“ent  here.  See  Gamble,  supra  at  202-203  discussing  and 
i^LFnnnfShinc  Lukens  vT~Nye~ ( 1?MT~156  Cal.  498  and  Francis^ 
Leavy  (1933)  131  C.A.  620. 

We  are  aware  that  Letter  Opinion  No.  75-51  advises  that 
certification  of  rates  of  pay  different  from  those  approved  in 
the  Salary  Standardization  Ordinance  are  unlawful.  That  opinion 
is  correct  on  the  facts  where  the  proposal  was  topay  amounts 
qr eater  than  permitted  by  the  Salary  Standardization  Ordinance. 

The  purpose  of  the  Charter  section  requiring  certification  of  the 
payrolls  is  to  verify  that  the  City  is  not  overpaying  for  the 
services  it  receives  from  its  employees.  The  opinion  was  not 
intended  to  address  a situation  where  an  employee  voluntary  y 
waives  a right  to  salary.  Neither  City  Attorney  Opinion  42-3405 
nor  the  California  case  law  on  this  su^ec^  ^ men^°^^e^ent 
less  distinguished,  in  Letter  Opinion  No.  75-51.  To _ the  extent 
that  the  opinion  can  be  read  as  forbidding  such  a waiver,  it  is 
hereby  overruled. 

As  mentioned  above,  under  an  alternative  means  of 

accomplishing  the  same  goal,  an  employee  ^ifts  in  excess 

oavment  and  donate  a portion  of  it  to  the  City. 

ofY$5,000  will  require  acceptance  by  the  Board  of  Supervisors. 

The  two  approaches  do  have  different  peripheral 
consequences  that  merit  consideration. 

First,  in  the  realm  of  income  taxes,  if  the  individual  does 
not  accept  the  full  amount  that  he  or  she  is  statutorily  entitle 
to  there  could  be  a question  of  construct ive _ r eceipt  of  income, 
resulting  in  taxation  on  the  amounts  not  received  because  the 
individual  has  the  right  to  receive  them.  However,  in  various 
revere filings  and  in  a Tax  Court  case,  all  involving  statutory 
lies  for  executors  and  trustees,  it  is  established  that  where  the 
individual  had  no  intention  of  drawing  on  the  extra  amounts  and 
effectively  waives  them,  there  will  be  no  tax  imposed  on  the 
amounts  foregone,  commissioner  v Breidert  (1968)  50  T C.  44 

aca  1969-1  C.B.  xxiv;  Revenue  Ruling  56-472,  1956-2  C.B.  zi, 
clarified  by  Revenue  Ruling  66-167,  1966-1  C.B.  20;  and  Revenue 
Ruling  70-237,  1970-1  C.B.  13.  See  also  Revenue  Ruling  64  225, 
1964-2  C.B.  15,  as  distinguished  by  Revenue  Ruling  66-167, 
supra,  we  recommend  that  steps  be  taken  to  forestall  the 
treatment  of  waived  pay  as  income  to  the  employee.  Before  t 
income  is  earned,  the  individuals  would  sign  a waiver  of  the 
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right  to  receive  it.  Cf.  Revenue  Ruling  60-31,  1960-1  C.B.  174 
as  modified  by  Revenue  Ruling  64-279,  1964-2  C.B.  434  and  Revenue 
Ruling  70-435,  1970-2  C.B.  100. 

If  the  individual  instead  accepts  the  full  amount  of  salary 
and  then  donates  a portion  to  the  City,  he  or  she  will  then 
include  the  full  amount  accepted  in  gross  income  and  then  be 
allowed  a charitable  contribution  deduction  for  the  amount  given 
back  (Internal  Revenue  Code  section  170(b)),  but  only  if  the 
contribution  falls  within  all  the  limits  imposed  on  such 
deductions  (e.g.,  total  deductions  for  charitable  contributions 
cannot  be  more  than  50%  of  adjusted  gross  income  for  the  year). 

Another  consideration  is  the  effect  on  any  other  benefits 
that  are  measured  by  salary.  For  example,  if  any  pension 
benefits  are  being  earned  for  City  service,  the  reduction  in 
salary  approach  could  reduce  the  salary  base  used  to  calculate 
the  pension,  while  the  donation  approach  should  not. 


Very  truly  yours, 


LOUISE  H.  RENNE 
City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


CLAUDE  F.  KOLM 
Deputy  City  Attorney 


APPROVED: 


-jj  4^ 


LOUISE  H.  RENNE 
City  Attorney 
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ATTACHMENT  A - WAIVER  FORM 


I,  , recognize  that  I am  legally 

entitled  to  a salary  of  $ for  the  fiscal  year  July  1, 

1990-June  30,  1991,  as  set  forth  in  the  Salary  Standardization 
Ordinance  passed  by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco.  However,  in  recognition  of  the  fiscal 
difficulties  of  the  City  and  County  and  my  desire  to  help  resolve 
that  situation,  I hereby  voluntarily  and  irrevocably  agree  to 

waive  my  right  to  $ of  that  sum  and  to  accept  a salary 

of  $ in  its  place  for  that  period. 

Executed  in  on  , 1990 


Signature 


Signature  of  Witness 


August  5,  1942 


SUBJECT*  In  Re,  Acceptance  of  Lesser 
Salary  than  Salary  fixed  for 
an  Employee  by  Budget  and 
Appropriation  Ordinance  and  by 
Salary  Ordinance* 


Dear  Sire  t 


I have  your  letter  under  date  of  July  6,  1942,  In 
which  you  direct  my  attention  to  the  fact  that  the  compensa- 
tion  of  James  A*  Turner,  Chief  Engineer,  Hatch  Hetchy  Water 
Supply,  Power  and  Utilities  Engineering  Bureau,  was  fixed  in 
the  ^mual  Budget  and  Appropriation  Ordinance  and  in  the 
annual  Salary  Ordinance  at  $853. S3  per  month  and  that  you  had 
been  advised  that  it  was  the  intention  of  the  Manager  of 
Utilities  to  pay  Mr.  Turner  on  the  basis  of  $300.00  per  month. 
You  ask  the  following  questions* 

*1.  Are  the  rates  fixed  by  the  Board  of  Super- 
visors in  the  salary  standardisation  ordinance  adopted  pur- 
suant to  the  provisions  of  section  151  of  the  charter 
mandatory  rates? 

"2,  Is  it  mandatory  for  department  heads  to  include 
in  their  budget  estimates  the  compensations  set  forth  in 
the  salary  standardisation  ordinance  adopted  by  the  board 
of  Supervisors? 

"3,  Would  the  Civil  Service  Commission  have  the 
power  to  approve  the  payroll  carrying  a compensation  at 
variance  with  the  rate  fixed  for  the  position  in  the 
salary  standardisation  ordinance,  that  is  to  say,  more 
or  less  than  the  compensation  fixed  in  the  said  ordinance 
or  not  in  accord  with  the  seniority  increments  fixed  there! 

"4.  If  the  rate  fixed  for  a particular  position  in 
the  budget  estimates  as  submitted  by  the  appointing  officer 
and  approved  by  the  Board  of  Supervisors  and  in  the  appro- 
priation ordinance  and  annual  salary  ordinance  corresponds 
with  the  rate  fixed  for  that  position  in  the  salary  stand- 
ardisation ordinance,  la  there  any  authority  for  the 
appointing  officer  thereafter  to  pay  a rate  different  from 
that  included  in  the  four  documents  referred  to  shove?" 
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•The  appellant  m not  bound  to  bold  the  off ioe, 
or  to  perfom  the  duties  thereof;  and  after  t e sale ry 
vaa  reduced,  having  voluntarily  bald  the  office  and 
accepted  the  reduced  salary  until  the  expiration  of  bis 
ter*,  his  dersand  upon  the  auditor  for  additional  salary, 
aade  eight  sor.t  j afterwards,  was  proparly  refused.* 

In  a wore  recent  ease,  to-wit,  mtKS  v.  CITY  OF 
CAL IPATRIA,  140  Cal.App*  295,  tha  Wletrlct  Court  of  Appeals, 
Fourth  Appallata  District,  aaldi 

■The  appointing  board  baa  no  powar  by  minute  ordar 
to  redact  the  salary  of  a statutory  officer  whan  fixed  by 
ordinance.  Where  the  officer  actually  a grata  to  tha 
acceptance  of  the  reduced  salary,  before  bis  appointment, 
and,  after  toe  salary  had  bean  earned,  does  eo  accept  It, 
the  officer  eill  be  -eld  bound  by  bis  agreement  and  con- 
tract, the  ease  as  In  any  other  case." 

The  particular  question  under  inquiry  has  received  the 
attention  of  tr.e  appellate  eourta  of  ether  jurisdictions.  Seet 
CFAEILER  V.  CITY  i?  ELGIK,  (Supra. Crt . Or . ) 273  Pec.  531.  In 
this  cate  the  -uprene  Court  of  Oregon  aaldi 

■The  defendant  inaista  that,  even  though  the  council 
could  not  change  the  ccmpeneat Ion  by  motion,  plaintiff 
by  his  actions  la  eatopped  from  queationing  the  proced-ire. 
The  record  dlacloaea  that  at  the  end  of  each  month  plaintiff 
presented  his  bill  for  services  rendered  and  specified  tha 
amount  due  hi®,  which  aaount  always  conformed  to  the 
amount  authorised  by  the  council.  Tha  record  further 
shows  that  his  bill  was  always  paid,  and  that  at  the  time 
of  receiving  his  warrant  he  always  signed  a receipt  in  full 
payment  up  to  that  date.  Justice  c chert  r.  gear.,  in  the 
case  of  to  boest  v.  Oembell,  55  Or.  558,  58  P.  72,  353, 
quoting  from  the  ease  of  0*Bera  v.  Town  of  Park  Kiver,  1 
fc.D.  179,  47  K.w*  380,  announced  the  following!  » It  is 
true  ti.et  a party  cannot  before  election  to  office  bind 
himself  by  an  agreement  to  receive  leas  salary,  if 
sleeted,  for  tha  performance  of  the  duties  of  suc^  ,ff ice 
than  the  law  fixes*  <►  * * but  after  the  perl or.ueuoe  of 
tha  services,  the  party  stay  receive  leas  compensation 
therefor  than  the  legal  salary  if  he  chooae  so  to  do. 

And  where  he  renders  a bill  purporting  to  cover  sue.  service 
aiid  the  whole  thereof,  and  such  bill  la  allowed  and  peld  as 
rendered,  and  payment  accepted  without  objection  or  protest, 
it  amount  a to  an  adjudication,  and,  in  tha  ebeei.ee  of  aur- 
prisa,  accident  or  mistake  of  fact,  cannot  fee  reopened. 
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SUBJECT:  ADOPTION  OF  ANNUAL  APPROPRIATION  ORDINANCE 

REQUESTED  BY:  MEMBERS,  BOARD  OF  SUPERVISORS 

PREPARED  BY:  BURK  E.  DELVENTHAL 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Does  the  Charter  require  all  members  of  the  Board  of 
Supervisors  to  vote  affirmatively  on  the  budget  and  mnual 
appropriation  ordinance  in  their  final  form? 

2.  Is  there  a deadline  for  the  Board  of  Super  vs sors ’ 
adoption  of  the  annual  appropriation  ordinance? 

CONCLUSIONS 

1.  Yes.  Since  at  least  1969,  this  office  has  advised  that 

once  debate  is  completed  and  all  motions  to  . ; > • - or  decrease 

items  in  the  annual  appropriation  ordinance  huvc.  Uei  approved  or 
rejected  by  the  Board  of  Supervisors,  the  budget  and  annual 
appropriation  ordinance  in  their  final  form  are  presented  for  a 
vote.  At  that  time,  all  members  of  the  To a r d  2 * * * *  7of  ” Supervisors  must 
vote  affirmatively  on  the  budget  and  annual  appropriation 
ordinance . 

2.  Yes.  The  charter  requires  the  Board  of  Supervisors  to 

adopt  and  the  Mayor  to  approve  the  budget  and  the  annual 

appropriation  ordinance  that  will  go  into  effect  no  later  than 

September  1.  The  Board  may  not  alter  this  September  1 deadline. 
The  requirement  that  the  Board  adopt  the  budget  by  September  1 

imposes  a duty  on  each  member  of  the  Board  of  Supervisors  to  vote 

for  the  budget  as  submitted  or  amended. 
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DISCUSSION 

Several  members  of  the  Board  of  Supervisors  ("Board")  have 
inquired  whether  they  are  required  to  vote  affirmatively  on  the 
budget,  as  submitted  or  as  amended  by  the  Board,  and  the  annual 
appropriation  ordinance  ("AAo").  Also,  members  have  asked 
whether  there  is  a deadline  for  the  Board's  adoption  of  the  AAO. 
Our  analysis  of  these  questions  follows. 

QUFSTION  1 

DOES  THE  CHARTER  REQUIRE  ALL  MEMBERS  OF 
THE  BOARD  OF  SUPERVISORS  TO  VOTE  AFFIRMATIVELY 
ON  THE  BUDGET  AND  THE  AAO  IN  THEIR  FINAL  FORM? 

Charter  Section  6.2 05-'  provides  in  pertinent  part: 

After  public  hearing,  and  not  earlier  than  the  15th  of 
July,  nor  later  than  the  first  of  August  of  each  year 
the  board  of  supervisors  shall  adopt  the  proposed 
budget  as  submitted  or  as  amended  and  shall  adopt  the 
annual  appropriation  ordinance  accordingly,  which 
shall  supersede  the  interim  appropriation  ordinance. 

Since  at  least  1969,  this  office  has  advised  the  Board  that 
this  section  requires ^all  members  of  the  Board  of  Supervisors  to 
vote  affirmatively  on  the  final  version  of  the  budget.  Section 
6.205  requires  the  Board  to  conduct  budget  hearings.  In  the 
course  of  these  hearings,  the  Board  may  decrease  cl,  subject  to 
certain  limitations,  increase  items  in  the  proposed  AAO.  Each 
member  may  by  motion  propose  such  decreases  or  increases.  If  the 
motion  obtains  a second,  and  after  debate  is  concluded,  each 
member  must  vote  for  or  against  each  motion.  When  all  proposals 
for  decreases  and  increases  have  been  acted  upon  the  budget  as 
amended  must  be  put  to  a vote.  Section  6.205  requires  each  member 
to  vote  in  favor  of  that  budget  and  the  AAO. 

This  conclusion  is  compelled  by  the  fact,  discussed  in  more 
detail  below,  that'  the  City  must  have  a budget  and  AAO  to  continue 
its  operations  and  fulfill  the  City's  mandated  duties  under  the 
Charter. and  state  law.  Since  there  has  been  no  change  in  the 
relevant  language  of  Sect  run  Section  6.205  in  the  intervening 
years,  our  advice  stands. 


1/  Unless  otherwise  indicated,  all  statutory  references  in 
this  opinion  shall  be  to  the  San  Francisco  Charter. 
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QUESTION  2 

IS  THERE  A DEADLINE  FOR  THE  BOARD  OF  SUPERVISORS' 
ADOPTION  OF  THE  ANNUAL  APPROPRIATIONS  ORDINANCE? 


I . Introduction . 

Though  the  Charter  contains  a series  of  budget  deadlines, 
nowhere  does  it  specifically  mandate  that  the  AAO  take  effect  no 
later  that  September  1.  As  we  will  explain  below,  this 
requirement  is  implicit  in  the  Charter's  budgetary  process,  the 
Charter's  definition  of  the  fiscal  year,  the  mandate  that  there  be 
a functioning  municipal  government  and  the  fundamental  difference 
between  the  interim  appropriation  ordinance  and  the  AAO. 

These  issues  must  be  discussed  in  the  context  of  the 
historical  development  of  the  Charter-prescribed  budget  process. 
This  process— includes  the  adoption  of  a 1975  charter  amendment 
that  allows  the  Board  to  alter  the  times  fixed  in  the  Charter  for 
actions  relating  to  the  budget.  This  process  also  includes  a 1979 
charter  amendment  that  moved  from  July  1 to  September  1 the  date 
by  which  the  AAO  must  be  in  effect  and  that  provided  for  the 
interim  appropriation  ordinance. 

I I . Deadline  for  Adopting  a Budget  Prior  to  1975 

Prior  to  1975,  the  Charter  required  the  Board  to  adopt  the 
AAO  no  later  than  the  first  of  June  and  gave  the  Mayor  ten  days  to 
approve  or  veto  the  AAO.  The  Charter  required  the  Board  to 
conduct  its  veto  override  vote  no  later  than  June  20th. -/ 

Further,  as  explained  below,  the  Board  was  required  to  adopt  the 
AAO  in  time  for  it  to  go  into  effect  July  1. 


2/  As  explained  below,  the  1979  charter  amendment  moved  to 
August  20  the  date  by  which  the  Board  must  act  on  a veto 
override.  The  reason  this  deadline  is  imposed  is  that  it  is 
theoretically  possible  that  the  Board  could  not  muster  the 
two-thirds  vote  to  override  the  veto.  In  that  case,  the  Board 
would  be  required  to  adopt  a new  budget  and  AAO,  requiring  two 
readings  five  days  apart,  and  transmit  them  to  the  mayor  for 
signature  in  time  for  them  to  take  effect  on  the  September  1.  To 
provide  sufficient  time  for  this  eventuality,  the  Charter  requires 
a Board  vote  on  an  override  of  a mayoral  veto  no  later  than 
August  20. 
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As  is  the  case  now,  each  annual  appropriation  ordinance  was 
then  by  definition  limited  to  one  fiscal  year.  Since  before  1975, 
the  AAO  has  expired  by  operation  of  law  on  June  30.  This 
expiration  is  based  upon  the  underlying  concept  of  the  fiscal 
year.  Then  as  now.  Charter  section  6.100  provided:  The  fiscal 

year  for  the  city  and  county  shall  begin  on  the  first  day  of  July 
each  year."  The  date  fixed  in  section  6.100  is  not  one  of  the 
dates  the  Board  is  empowered  by  Section  6.205  to  alter. 

The  corollary  to  the  July  1 commencement  of  the  fiscal  year 
is  the  termination  on  June  30th  of  the  prior  fiscal  year.  The  AAO 
is  tied  to  the  fiscal  year.  The  AAO  cannot  have  a life  beyond  the 
fiscal  year  for  which  it  is  adopted.  Thus  prior  to  1975  as  now,  a 
given  year's  AAO  expired  on  June  30. 

In  the  absence  of  an  appropriation  ordinance  there  is  no 
authority  for  the  Controller  to  issue  warrants.  Section  6.303. 
Appropriations  are  embodied  in  the  annual  appropriation  ordinance 
or  in  a supplemental  appropriation  ordinance.  Supplemental 
appropriation  ordinances  can  only  be  adopted  "...  subseguent  to 
the  adoption  of  the  budget  for  any  fiscal  year  and  prior  to  the 
close  of  said  fiscal  year..."  Charter  section  6.306.  A 
supplemental  appropriation  ordinance  cannot  authorize  general 
governmental  operations  beyond  the  fiscal  year  period  of  the  AAO 
that  it  supplements 

Thus,  before  1975,  neither  the  AAO  for  a given  year  nor  a 
supplemental  appropriation  ordinance  adopted  during  that  year 
could  have  authorized  the  expenditure  of  money  for  the  operation 
of  city  government  in  a subsequent  fiscal  year.  Accordingly, 
without  the  timely  adoption  of  the  AAO  before  the  close  of  a 
fiscal  year,  there  would  have  been  no  authority  to  pay  wages  or 
procure  goods  and  services  after  June  30.  It  is  manifest  that  a 
deadline  for  the  adoption  of  the  budjet  and  AAO  is  fundamental  to 
the  functioning  of  city  government. 

Further,  the  Charter  and  state  law  mandate  a whole  array  of 
functions  for  the  city  government,  such  as  the  provision  of  health 
services  to  the  indigent  and  the  maintenance  of  jails,  that  cannot 
occur  without  an  AAO.  Prior  to  1975,  without  the  adoption  of  the 
AAO  before  July  1,  the  City  would  cease  to  function,  in  violation 
of  the  Charter  and  state  law.  The  Board  lacked  the  power  to 
interrupt  the  operation  of  the  government  by  failing  to  adopt 


3/  Supplemental  appropriations  do  authorize  expenditures 
for  specific  projects  that  may  take  more  than  one  year.  This  is 
different  than  authorizing  general  government  operations. 
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timely  an  AAO.  Accordingly,  prior  to  1975,  the  Board  was  required 
to  adopt'an  AAO  in  time  for  it  to  go  into  effect  by  July  1. 

III.  The  Effect  of  the  1975  Charter  Amendment 
On  the  Deadline  For  Adopting  the  AAO 

Prior  to  its  amendment  in  1975,  Section  6.205  provided  in 
relevant  part: 

The  board  of  supervisors  shall  fix  the  date  or  dates, 
not  less  than  ten  days  after  the  receipt  from  the 
,.mayor,  for  the  considerati on^.of  and  public  hearings  on 
the  proposed  appropriation  ordinance. 

In  the  election  held  on  November  4,  1975,  this  paragraph 
was  amended  to  add  the  following  language  which  continues  in  the 
Charter  today: 

The  board  of  supervisors  may,  by  a two-thirds  vote  of 
all  members  thereof,  shorten,  extend  or  otherwise 
modify  the  time  fixed  in  this  section  or  in  Sections 
6.200,  6.202,  6.203  or  6.206  of  this  charter  for  the 
performance  of  any  act  by  any  officer,  board  or 
commission 

The  question  is  whether  the  power  conferred  on  the  Board  in 
the  1975  charter  amendment  to  alter  Charter-prescribed  time 
limits  for  the  budgetary  process  included  the  power  to  alter  the 
requirement  that  it  adopt  an  AAO  in  time  for  it  to  take  effect  by 
..  JuTy  1. 

Two  canons  of  statutory  construction  compel  the  conclusion 
that  the  1975  charter  amendment  did  not  invest  the  Board  with  the 
authority  to  change  the  date  by  which  the  AAO  must  become 
effective.  First,  courts  disfavor  construing  vague  statutory 
language  in  a way  that  would  derogate  the  sovereignty  are 
disfavored.  People  v.  Cent r-Q-Mart  (1950)  34  Cal. 2d  702, 

703-704.  Second,  courts  will  avoid  construing  statutes  in  a way 
that  would  impair  or  wholly  destroy  the  efficacy  of  governmental 
power.  Chase  v.  Kalber  (1915)  28  Cal  App  561,  569-570. 


4/  As  we  will  discuss  below,  a 1979  charter  amendment 
substantially  changed  budgetary  time  limits  and  deadlines  and 
incorporated  the  concept  of  the  interim  appropriation  ordinance. 
However,  those  amendments  did  not  affect  the  power  granted  to  the 
Board  in  1975  to  alter  time  limits. 
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As  discussed  above,  without  an  AAO , the  City  has  no  legal 
authority  to  expend  funds.  The  timely  adoption  of  an  AAO  is 
essential  to  the  City's  continued  operation  and  its  ability  to 
fulfill  its  duties  under  the  Charter  and  state  law. 

Accordingly,  no  single  event  could  have  more  seriously 
undermined  the  sovereignty  of  the  City  and  County  of  San 
Francisco  than  the  failure  of  the  Board  and  the  Mayor  to  adopt 
and  approve  the  City's  AAO  so  that  it  would  take  effect  no  later 
than  July  1.  Accordingly,  the  1975  charter  amendment  did  not 
grant  to  the  Board  the  power  to  defer  or  alter  the  July  1 date  by 
which  the  AAO  was  required  to  be  approved. 

This  conclusion  does  not  render  meaningless  the  authority 
of  the  Board  to  shorten,  extend  or  otherwise  modify  the  times  in 
sections  6.200,  6.202,  6.203  or  6.205,  or  6.206.  There  are 
several  deadlines  in  those  sections  relating  to  the  procedure 
that  must  precede  the  adoption  of  the  budget  and  the  annual 
appropriation  ordinance. 

For  example,  in  1975,  Section  6.200  prescribed  that 
departmental  budgets  filed  before  February  1 with  the  Controller 
and  that  the  controller's  check  and  consolidation  of  such 
estimates  be  completed  by  March  1st.  Charter  6.202  required  the 
filing  of  schedules  of  capital  improvements  with  the  department 
of  city  planning  by  October  1.  Section  6.205  required  that  the 
Mayor  the  budget  and  transmit  it  to  the  Board  no  later  than  April 
15.  The  Charter  also  prescribed  other-dates  for  Board  and 
Mayoral  action  on  the  budget. 


All  these  deadlines  are  ancillary  to  the  adoption  of  the 
AAO.  The  1975  charter  amendment  empowered  the  Board  to  alter 
them  to  fit  its  or  the  City's  needs.  However,  the  Board  could 
not  alter  these  dates  if  the  effect  would  be — that  the  AAO  would 
not  go  into  effect  until  after  July  1.  Though  some  of  these 
dates  were  changed  in  the  1979  amendment  to  harmonize  them  with 
the  AAO  going  into  effect  no  later  than  September  1,  the  dates 
continue  to  play  the  same  role  in  the  budgetary  process  and  the 
Board's  power  to  alter  them  is  subject  to  the  same  constraints. 


5/  There  is  a second  exception  to  the  Board's  power  to 
alter  the  various  deadlines  set  out  in  the  Charter.  Like  other 
ordinances,  the  AAO  must  be  approved  by  the  Board  at  two  readings 
not  less  than  five  days  apart.  Section  2.300. 
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Accordingly,  we  conclude  ’•hat  the  1975  charter  amendment 
did  not  alter  the  Board's  duty  to  adopt  an  AAO  in  time  for  it  to 
go  into  effect  on  July  1. 

IV.  The  Budget  Process  Alter  1979 

In  the  election  held  on  November  6,  1979,  the  voters 
amended  Section  6.205.  This  charter  amendment  effected  two 
significant  changes.  First,  it  moved  forward  two  months  the 
dates  for  the  Board  and  Mayor  action  on  the  AAO.  Accordingly, 
the  deadline  for  the  Board's  adoption  of  the  AAO  was  changed  from 
the  first  day  of  June  to  the  first  day  of  August.  Charter 
section  6.206  was  also  amended  to  change  the  deadline  for  board 
action  on  a mayoral  veto  from  June  20  to  August  20. 

The  second  significant  change  effected  by  the  1979  charter 
amendment  was  the  establishment  of  the  interim  appropriation 
process.  Section  6.205  was  amended  to  provide  for  an  interim 
appropriation  ordinance  to  take  effect  on  July  1 that  would  be 
superceded  by  the  adoption  of  the  AAO. 

These  changes  were  necessitated  by  the  adoption  of 
Proposition  13  which  increased  the  dependence  of  the  City  on  the 
state  for  revenues.  The  former  procedure  that  culminated  with 
the  adoption  of  the  AAO  on  July  1 had  become  unworkable.  The 
Board  and  the  Mayor  would  not  know  sufficiently  in  advance  of 
July  1 what  revenue  would  be  allotted  to  the  City  by  the  state  to 
enable  them  to  adopt  an  AAO  with  reliable  revenue. 

To  make  it  more  likely  that  the  AAO  would  be  adopted  only 
after  revenues  from  the  state  were  known,  the  1979  charter 
amendment  provided  that  the  AAO  need  not  be  adopted  until  August 
1,  with  Mayoral  review'and  any  necessary  Board  veto  override  vote 
to  occur  no  later  than  August  20.  To  bridge  the  gap  between  the 
erl~ose  erf  ~lhe  prior  fdrscad— ye^r^nd^t4me-biie-AAQ  went— inito  -effect , - 
the  1979  amendment  also  provided  for  an  interim  appropriation 
ordinance . 

Like  the  pre-1979  Charter,  the  1979  amendment  did  not 
specify  a new  date  by  which  the  AAO  must  become  effective. 

However,  because  the  1979  amendment  moved  forward  two  months  all 
other  dates  for  Board  and  Mayoi  action,  and  because  there  is  no 
evidence  that  the  amendment  was  intended  to  alter  the  respective 
periods  such  actions,  we  conclude  that  the  1979  charter  amendment 
effectively  moved  from  July  I to  September  1 the  date  the  AAO 
must  become  effective. 


8 3 7 O g 


OPINION  NO.  90-03 


Mr.  John  L.  Taylor  - - 8 


July  19,  1990 


The  only  remaining  question  is  whether,  in  adding  the 
vehicle  of  the  interim  appropriation  ordinance  in  the  1979 
charter  -amendment,  the  voters  intended  to  give  the  Board  the 
flexibility  to  adopt  an  interim  appropriation  ordinance  that 
could  continue  beyond  the  this  September  1 deadline  and  become, 
in  effect,  the  City's  de  f acto  appropriation  ordinance.  We 
conclude  that  the  voters  did  not  intend  such  a result. 

First,  such  a conclusion  is  inconsistent  with  the  concept 
of  the  interim  appropriation  ordinance.  Interim  means  "a  time 
intervening;  meantime,  interval;  a provisional  decision  or 
arrangement."  (Webster's  Third  New  International  Dictionary 
(1981)  p.  1179.)  By  employing  the  term  term  "interim",  the  1979 
charter  amendment  necessarily  contemplated  that  a subsequent 
legislative  enactment  will  follow. 

A conclusion  that  the  Board  of  Supervisors  could  allow  the 
interim  appropriation  ordinance  to  continue  indefinitely  would 
mean  that  there  might  never  be  an  AAO  in  a given  year.  This 
would  read  read  the  term  "interim"  out  of  the  charter,  violating 
the  tenet  of  statutory  construction  that  each  word  in  a statute 
must  be  given  a meaning.  Moyer  v.  Workmen's  Comp.  Appeals  Bd . 
(1973)  10  Cal. 3d  222,  230. 

Second,  the  Charter  mandates  that  there  be  an  AAO.  Unless 
there  is  an  unalterable  deadline,  the  duty  of  the  Mayor  and  the 
Board  to  adopt  and  approve  an  AAO  is  illusory.  As  explained 
above,  that  deadline  is  September  1. 

Third,  the  interim  appropriation  ordinance  excludes 
appropriations  for  "equipment  and  capital  improvements." 

Equipment  and  capital  improvements  are  essential  to  the 
functioning  of  a municipal  government.  Although  the  City  may 
defer  purchasing  equipment  or  undertaking  new  capital 
improvements  during  the  two  month  period  that  the  interim 
appropriation  ordinance  is  in  effect,  the  City  could  certainly 
not  operate  indefinitely  without  these  components  in  its  budget. 

Fourth,  the  interim  budget  typically  identifies  as  revenue 
sources  taxes  and  fees,  not  yet  in  effect,  that  the  Board  is 
considering  as  part  of  its  final  budgetary  decision  making 
process.  Thus  the  interim  appropriation  ordinance  does  not 
contain  anticipated  revenues  of  the  degree  of  reliability  that 
must  underlie  the  City's  budget  and  AAO 

Finally,  the  City's  entire  budgetary  process  operates  on  an 
annual  cycle.  It  culminates  with  the  legislative  decisions  of 
the  Mayor  and  the  Board  of  Supervisors  embodied  in  the  budget  and 
annual  appropriation  ordinance.  The  manifest  purpose  of  the 
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Charter's  budgetary  procedure  is  to  require  the  Mayor  and  the 
Board  to  address  and  biinq  to  closure  the  assessment  of  the  needs 
for  City  governmental  functions,  the  identification  of  revenues 
from  current  or  new  taxes,  fees  and  other  sources,  and  a decision 
on  the  scope  of  the  government's  operations  for  the  ensuing 
year.  The  AAO  embodies  the  work  product  of  that  process.  The 
conclusion  that  there  is  no  date  certain  by  which  the  Board  must 
resolve  these  issues  would  cast  the  government  of  the  City  on  a 
sea  of  uncertainty. 

Accordingly,  we  conclude  that  the  Board  of  Supervisors  must 
adopt  and  the  Mayor  must  approve  the  AAO  in  time  for  it  to  take 
effect  on  September  1.  Neither  the  1975  nor  the  1979  charter 
amendment  granted  to  the  Board  the  power  to  alter  this  date. 

Within  the  limits  of  their  obligation  to  produce  an  AAO 
that  takes  effect  no  later  than  September  1,  the  Board  has  broad 
discretion  to  alter  time  limits  and  deadlines.  However,  in 
exercising  its  discretion  to  alter  budgetary  deadlines,  the  Board 
must  not  compromise  its  ability  to  have  two  readings  on  the  AAO 
not  less  than  five  days  apart  both  before  the  AAO  is  submitted  to 
the  mayor  and  after  mayoral  review.  Because  of  the  possibility 
of  a mayoral  veto  followed  by  the  Board's  inability  to  override 
that  veto,  any  determination  by  the  Board  to  change  deadlines  or 
shorten  time  limits  must  secure  enough  time  for  the  Board  to 
adopt  a new  AAO  and  transmit  it  to  the  mayor  for  final  approval 
before  September  1. 


Very  truly  yours 


LOUISE  H.  FENNE 
City  Attorney 


APPROVED: 


LOUISE  H.  RENNE 
City  Attorney 
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QUESTION  PRESENTED 

Are  candidates  for  Sheriff  in  San  Francisco  subject  to 
qualifications  imposed  by  state  law? 

CONCLUSION 

No.  The  qualifications  for  Sheriff  in  San  Francisco  are 
governed  exclusively  by  the  San  Francisco  Charter. 

ANALYSIS 

Your  question  concerns  the  qualifications  for  candidates 
for  Sheriff.  Charter  Section  8.100  sets  forth  the  qualifications 
of  all  elective  city  and  county  officers.  Under  Charter  section 
1.103  the  Sheriff  is  an  officer  of  the  City  and  County.  Charter 
Section  8.100  provides  in  pertinent  part: 

No  person  shall  be  a candidate  for  any  elective  office 
nor  shall  be  appointed  as  a member  of  any  board, 
commission  . . . unless  he  or  she  is  a resident  of  the 
city  and  county  and  an  elector  thereof  immediately 
prior  to  the  time  of  his  or  her  taking  office  .... 


Law  Governing  Qualifications  for  Candidates 
for  San  Francisco  Sheriff 


Germaine  Wong 
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The  Charter  imposes  no  other  qualifications  on  candidates  for  the 
office  of  Sheriff. 

Effective  January  1,  1991,  section  24004.3  was  added  to  the 
California  Government  Code.  This  section  imposes  certain 
educational  and  experience  requirements  on  candidates  for  the 
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office  of  county  sheriff You  have  asked  whether  the 
qualifications  enumerated  in  section  24004.3  are  applicable  to 
candidates  for  the  office  of  Sheriff  in  the  City  and  County  of 
San  Franicisco. 

San  Francisco  is  a charter  city  and  county.  The  San 
Francisco  charter  is  the  city’s  constitution.  Brown  v.  City  of 
Berkeley  (1976)  57  Cal.App.3d  223,  231. 


1/  Government  Code  section  24004.3  provides: 

(a)  No  person  is  eligible  to  become  a candidate  for 
the  office  of  sheriff  in  any  county  unless,  at  the 
time  of  the  final  filing  date  for  election,  he  or  she 
meets  one  of  the  following  criteria: 

(1)  An  active  or  inactive  advanced  certificate  issued 
by  the  Commission  on  Peace  Officer  Standards  and 
Training . 

(2)  One^year  of  full-time,  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 

830.2  of  the  Penal  Code  at  least  a portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  a master's  degree 
from  an  accredited  college  or  university. 

(3)  Two  years  of  full-time,  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 

830.2  of  the  Penal  Code  at  least  a portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  a bachelor’s 
degree  from  an  accredited  college  or  university. 

(4)  Three  years  of  full-time,  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 

830.2  of  the  Penal  Code  at  least  a portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  an  associate  in 
arts  or  associate  in  science  degree,  or  the 
equivalent,  from  an  accredited  college. 

(5)  Four  years  of  full-time  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 

830.2  of  the  Penal  Code  at  least  a portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  a high  school 
diploma  or  the  equivalent. 

(b)  All  persons  holding  the  office  of  sheriff  on 
January  1,  1989  shall  be  deemed  to  have  met  all 
qualifications  required  for  candidates  seeking 
election  or  appointment  to  the  office  of  sheriff. 
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Article  XI,  section  5 of  the  California  Constitution  sets 
down  the  basic  rules  governing  municipal  powers  to  be  embodied  in 
charters.  That  section  provides: 

(a)  It  shall  be  competent  in  any  city  charter  to 
provide  that  the  city  governed  thereunder  may  make  and 
enforce  all  ordinances  and  regulations  in  respect  to 
municipal  affairs,  subject  only  to  restrictions  and 
limitations  provided  in  their  several  charters  and  in 
respect  to  other  matters  they  shall  be  subject  to 
general  laws.  City  charters  adopted  pursuant  to  this 
Constitution  shall  supersede  any  existing  charter,  and 
with  respect  to  municipal  affairs  shall  supersede  all 
laws  inconsistent  therewith. 

(b)  It  shall  be  competent  in  all  city  charters  to 
provide,  in  addition  to  those  provisions  allowable  by 
this  Constitution,  and  by  the  laws  of  the  State  for: 

(1)  the  constitution,  regulation,  and  government  of 
the  city  police  force  (2)  subgovernment  in  all  or  part 
of  a city  (3)  conduct  of  city  elections  and  (4) 
plenary__authority  is  hereby  granted,  subject  only  to 
the  restrictions  of  this  article,  to  provide  therein 
or  by  amendment  thereto,  the  manner  in  which,  the 
method  by  which,  the  times  at  which,  and  the  terms  for 
which  the  several  municipal  officers  and  employees 
whose  compensation  is  paid  by  the  city  shall  be 
elected  or  appointed,  and  for  their  removal,  and  for 
their  compensation,  and  for  the  number  of  deputies, 
clerks  and  other  employees  that  each  shall  have,  and 
for  the  compensation,  method  of  appointment, 
qualifications,  tenure  of  office  and  removal  of  such 
deputies,  clerks  and  other  employees. 

When  the  people  of  a chartered  city  elect  to  adopt  a charter, 
they  assume  the  full  power  of  the  state  over  their  municipal 
affairs,  subject  only  to  constitutional  limitations. 

"Accordingly,  [San  Francisco]  is  empowered  to  exercise  full 
control  over  its  municipal  affairs,  unaffected  by7 general  laws  on 
the  same  subject  matters  and  subject  only  to  limitations  found  in 
the  Constitution  and  city  charter."  Rivera  v.  City  of  Fresno 
(1971)  6 Cal. 3d  132,  135;  Bellus  v.  City  of  Eureka  (1968)  68 
Cal. 2d  336,  345-46. 

By  adopting  Charter  section  8.100,  San  Francisco  voters 
have  determined  what  qualifications  they  consider  necessary  and 
appropriate  for  their  elective  officers.  We  can  conceive  of  no 
subject  more  fundamentally  a matter  of  local  concern  than  the 
determination  of  the  qualifications  of  those  who  will  be 
entrusted  with  the  power  to  govern.  Accordingly,  we  conclude 
that  the  qualifications  for  sheriff  in  San  Francisco  are  a 
municipal  affair  that  is  to  be  determined  by  the  San  Francisco 
Charter,  notwithstanding  general  state  law  to  the  contrary. 


0073g 


Opinion  NO.  91  - 01 


Ms.  Germaine  Wong 


- 4 


July  12 , 1991 


This  conclusion  is  inconsistent  with  City  Attorney  Opinion 
No.  54-837A . That  opinion  addressed  whether  the  San  Franisco 
Charter  could  be  amended  to  set  qualifications  for  the  San 
Francisco  Coroner.  The  opinion  noted  that  the  Coroner  is  a 
county  officer.  Next  it  examined  the  constitutional  provision 
enumerating  the  powers  of  a charter  city  and  concluded  that  the 
constitution  did  not  authorize  charters  to  prescribe 
qualifications  of  county  officers.  Since  general  state  law  set 
out  qualifications  for  Coroner,  Opinion  No.  54-837A  (1954) 
concluded  that  the  San  Francisco  charter  could  not  address  that 
issue.  For  two  reasons,  we  conclude  that  Opinion  No.  54-837A  is 
not  an  accurate  statement  of  current  law. 

First,  the  opinion  suggests  that  a charter  city's  municipal 
affairs  powers  extend  only  to  those  matters  explicitly  enumerated 
in  Article  XI,  section  5.  Previous  decisions,  however,  had 
rejected. this  narrow  reading  of  a city's  municipal  affairs 
authority.  Adams  v.  Wolff  (1948)  84  Cal.App.2d  435. 

Articulating  what  has  become  the  clear  governing  law  on  the 
issue,  the  Adams  court  observed: 

The  seven  matters  authorized  by  Iwhat  is  now 
section  5]  cover  only  a very  small  part  of  a 
powers  that  may  be  set  out  in  a city  charter.  If 
[that  section]  by  enumerating  seven  powers 
impliedly  excluded  any  other,  then  95  per  cent  or 
more  of  every  city  charter  adopted  under  article 
XI  would  be  unconstitutional.  As  already  pointed 
out,  a charter  is  a limitation  on  power  not  a 
grant  of  power. 

84  Cal.App.2d  at  443;  see  also  Bishop  v.  Citv  of  San  Jose  (1969) 

1 Cal. 3d  56,  62  and  cases  cited  therein. 

Second,  Opinion  No.  54-877A  relied  on  decisions 
distinguishing  between  the  power  of  charter  cities  to  set 
qualif ica t i ons  for."ci tv"  officers  as  opposed  to  "cou n t y " 
officers.  See  e . a . Galli  v.  Brown  (1952)  110  Cal.App.2d  764). 
However,  more  recent  constitutional  developments  override  those 
decisions . 

Cases  such  as  Galli  appear  to  be  premised  upon  the 
principle  that  charter  counties  have  only  such  powers  as  are 
explicitly  enumerated  in  the  Constitution,  a principle  still 
followed.  See  Younger  v.  Board  of  Supervisors  (1979)  93 
Cal.App.3d  864,  870.  San  Francisco,  however,  is  not  simply  a 
charter  county;  it  is  a charter  city  and  county,  and  its  elective 
officers  are  officers  of  the  city  and  county.  In  1970,  section  6 
was  added  to  article  XI  of  the  California  Constitution. 
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Subdivision  (b)  of  section  6 makes  clear  that  the  authority  of  a 
charter  city  and  county  extends  beyond  that  of  a charter  county: 

A charter  city  and  county  is  a charter  city  and  a 
charter  county.  Its  charter  city  powers  supersede 
conflicting  charter  county  powers. 

Thus,  to  the  extent  San  Francisco's  authority  as  a charter 
city  to  set  the  qualifications  of  its  elective  officers  conflicts 
with  the  its  authority  as  a charter  county  to  do  so,  its  charter 
city  powers  prevail.  As  the  cases  discussed  above  make  clear,  a 
charter  city  has  the  full  sovereign  power  of  the  state  over  its 
municipal  affairs.  The  qualifications  of  a city  and  county's 
officers  are  a quintessential  municipal  affair. 

For  this  reason,  we  conclude  that  the  San  Francisco 
Charter,  and  not  the  California  Government  Code,  governs  the 
qualifications  for  candidates  for  San  Francisco  Sheriff.  To  the 
extent  City  Attorney  Opinion  No.  54-837A  is  inconsistent  with 
this  opinion,  it  is  hereby  disapproved. 

Please  feel  free  to  contact  this  office  if  you  have  any 
further  questions  regarding  this  matter. 


Very  truly  yours. 


Bl  HAL 


RANDY  RIDDLE 
Deputy  City  Attorney 


APPROVED : 


LOUISE  K.  RENNE 
City  Attorney 
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DATE:  November  20,  1991 

SUBJECT:  Controller's  Authority  Over  School  District  Funds 

REQUESTED  BY:  Ed  Harrington,  Controller's  Office 

City  Hall,  Room  109 


PREPARED  BY:  Burk  E.  Delventhal 

Barbara  Solomon 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 


1.  What  are  the  Controller's  responsibilities  in  regard  to 
funds  of  the  San  Francisco  Unified  School  District  ("the 
District" )? 

2.  What  is  the  significance  of  the  Controller's  signature 
on  District  warrants? 

3.  In  the  event  the  District  adopts  a budget  that  is  not 
balanced,  does  the  Controller,  in  his  role  as  county 
auditor,  have  a duty  to  intervene  and  ensure  that  the 
District  manages  its  resources  in  a responsible  fashion? 

4.  Does  the  Controller  or  the  Board  of  Supervisors  exercise 
any  authority  over  expenditure  of  general  obligation 
bond  funds  held  in  the  treasury  of  the  City  and  County 
of  San  Francisco  (City)  and  dedicated  to  the  repair  and 
construction  of  District  facilities? 

CONCLUSIONS 

We  conclude  that  the  District  is  a fiscally  independent 
legal  entity,  separate  from  the  City,  whose  authority  over  its 
funds  is  controlled  exclusively  by  state  law. 

1.  Under  state  law,  the  Controller,  as  county  auditor,  has 
the  limited  power  to  prescribe  forms  for  District  warrants  and  to 

oversee  accounting  methods  for  any  District  funds  kept  in  the 
City  treasury. 
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2.  The  Controller's  signature  on  District  warrants  is  not 
required  by  state  law,  and  even  if  required  by  the  San  Francisco 
Charter,  is  a ministerial  act. 

3 and  4.  State  law  does  not  vest  in  the  Controller  or  the 
Board  of  Supervisors  any  authority  to  supervise  or  control 
expenditure  of  District  funds,  including  general  obligation  bond 
funds  held  in  the  City  treasury  but  approved  for  the  use  of  the 
District . 


ANALYSIS 

The  District  is  a separate  legal  entity  created  by  state 
law.  ( See  Cal.  Const.,  art.  IX,  §§  1-7.5,  14.)  It  does  not  draw 
its  powers  from  the  San  Francisco  Charter.  (Esberg  v.  3adaracco 
(1927)  202  Cal.  110,  115-118.)  Hence  school  affairs  of  the  City 
and  County  of  San  Francisco  are  subject  to  and  controlled  by 
general  law,  and  in  all  matters  of  conflict,  the  general  law  must 
prevail.  (Id.,  p.  118.) 

Pursuant  to  state  law,  the  District  has  assumed  control 
over  expenditure  of  its  funds.  Education  Code  section  42647 
provides  in  pertinent  part  as  follows: 

With  the  approval  of  the  state  Superintendent  of  Public 
Instruction,  the  governing  board  of  a unified  school 
district,  or  district  with  over  10,000  average  daily 
attendance,  may  cause  to  be  drawn  all  warrants  on  the 
county  treasurer  against  all  the  funds,  except  debt 
service,  of  the  district  in  the  county  treasury  in  the 
payment  of  the  expenses  of  the  district.  The  warrants 
shall  be  issued  by  a person  designated  as  the  district 
auditor  or  district  disbursing  officer  for  the  school 
district  on  the  county  treasurer  in  favor  of  the  persons 
entitled  thereto  in  payment  of  all  claims  chargeable 
against  the  district  which  have  been  legally  examined, 
allowed,  and  ordered  paid  by  the  governing  board.  The 
district  auditor  shall  issue  warrants  on  the  county 
treasurer  for  all  debts  and  demands  against  the  district 
when  the  amounts  are  fixed  by  law.  The  form  of  the  warrant 
shall  be  as  prescribed  by  the  governing  board  and  approved 
by  the  county  auditor  or  county  treasurer  having 
jurisdiction . 
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Notwithstanding  Section  27005  of  the  Government  Code,  or 
any  other  section  requiring  orders  for  warrants  or  warrants 
to  be  signed  by  the  county  superintendent  of  schools  or  the 
county  auditor,  or  both,  the  county  treasurer  shall  pay  the 
warrant,  if  money  is  available. 


A listing  of  the  warrants  issued  under  this  section  by  each 
school  district  shall  be  forwarded  to  the  county  auditor 
having  jurisdiction,  upon  his  or  her  request,  and  to  the 
county  superintendent  of  schools  having  jurisdiction  over 
the  district  on  the  same  day  warrants  are  issued.  . . . 

The  form  and  content  of  the  warrant  listing  shall  be  as 
prescribed  by  the  governing  board  and  approved  by  the 
county  auditor  having  jurisdiction. 

Each  unified  school  district  or  district  with  over  10,000 
daily  attendance  which  issues  warrants  pursuant  to  this 
section  shall  furnish  monthly  to  the  county  superintendent 
of  schools  and  the  county  auditor  of  the  county  of 
jurisdiction,  upon  his  or  her  request,  a statement  showing 
for  the  current  fiscal  year  to  date,  for  each  required 
expenditure  classification,  the  amount  budgeted,  actual 
expenditures,  encumbrances  and  unencumbered  balances. 


This  procedure  has  been  implemented  in  San  Francisco.  A 
copy  of  this  statute  is  attached  to  this  opinion. 

Education  Code  section  42647  limits  the  county  auditor's 
authority  over  school  district  expenditures  to  approving  the  form 
of  the  warrants  and  requesting  a listing  of  warrants  issued  by 
the  district.  In  addition,  the  statute  allows  the  county  auditor 
to  request  a monthly  statement  from  the  district  showing  the 
amount  budgeted,  expenditures,  encumbrances  and  unencumbered 
balances  for  each  required  expenditure  classification.  Thus 
while  the  statute  allows  the  county  auditor  to  keep  track  of 
school  district  finances,  it  does  not  confer  on  the  auditor  the 
power  to  manage  the  finances  or  to  control  the  expenditures  of 
the  school  district. 
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Although  the  District  deposits  funds  and  state  monies 
slated  for  the  District  in  the  City  treasury,  the  Controller  and 
the  Treasurer  function  as  conduits  for  these  funds;  these 
officials'  duties  with  respect  to  the  school  district  are  purely 
ministerial.  Because  the  District  is  an  agency  of  the  state, 
school  monies  belong  to  the  state,  not  the  municipality  in  which 
the  District  is  located.  (See  Butler  v.  Compton  Junior  College 
Dist . (1947)  77  Cal . App . 2d  719,  728-729;  Stones  v.  Los  Angeles 

Community  College  Dist.  (C.D.  Cal.  1983)  572  F . Supp . 1072,  1078, 

affd.  (9th  Cir.  1986)  796  F.2d  270.)  The  City  has  no  control 
over  District  funds. 

The  whole  budgetary  process  for  school  districts 
contemplates  district  control  over  its  funds.  Various  provisions 
in  the  Education  Code  require  that  the  county  superintendent  of 
schools  — here  the  District  Superintendent  ( see  id. , § 35124)  — 
oversee  the  District's  budget  process  and  management  of  its 
resources.  (See,  e.g.  id.,  §§  42127,  42637,  1240,  subd.  (j), 
1241.5.)  The  county  superintendent's  duties  under  state  law 
supersede  any  conflicting  Controller's  duties  under  the  Charter 
to  review  budget  estimates,  keep  and  audit  accounts,  and  exercise 
fiscal  oversight  for  all  City  departments,  officers,  boards  and 
commissions  ( see  Charter  sections  3.301-3.303,  6.200,  6.203, 

6.208,  6.300-6.306,  and  6.311,  among  others).  Since  the  District 
is  not  a City  department  but  a subdivision  of  the  state  (Esberg 
v.  Badaracco,  supra , at  pp.  118-119),  the  Controller  has  no 
authority  or  duty  to  manage  District  funds,  or  to  intervene  in 
the  District's  budget  process. 1/  The  Controller's  signature  on 
District  warrants  is  not  required  under  Education  Code  section 
42647,  and  even  if  required  under  Charter  provisions,  is  simply  a 
ministerial  act. 

Government  Code  section  26881  provides  that  the  county 
auditor/controller  shall  be  the  chief  accounting  officer  of  the 
county,  as  follows: 


1/  San  Francisco  Charter  section  5.101  requires  that  the  3oard 
of  Education  adopt  regulations  "subject  to  the  approval  of  the 
controller"  for  the  disbursement  of  District  funds,  and  to  ensure 
strict  accountability  in  the  expenditure  of  such  funds.  This 
language  requiring  the  Controller's  approval,  dating  back  to  the 
1932  Charter,  is  no  longer  valid  since  the  District  became 
fiscally  independent  pursuant  to  state  law. 


. 
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Upon  order  of  the  board  of  supervisors  the  auditor  or 
auditor-controller  shall  prescribe,  and  shall  exercise  a 
general  supervision  over,  the  accounting  forms  and  the 
method  of  keeping  the  accounts  of  all  offices,  departments 
and  institutions  under  the  control  of  the  board  of 
supervisors  and  of  all  districts  whose  funds  are  kept  in 
the  county  treasury.  (Emphasis  added. ) 

Since  the  District  keeps  its  cash  accounts  in  the  City/County 
treasury,  this  statute  confers  on  the  Controller  the  limited 
authority  to  prescribe  forms  and  oversee  accounting  methods  for 
the  District.  This  limited  authority  is  distinct  from  the  power 
to  supervise  or  control  District  expenditures;  again,  that  power 
reposes  in  the  District  auditor  pursuant  to  Education  Code 
section  42647. 

Finally,  you  have  asked  whether  the  Controller  or  the  Board 
of  Supervisors  may  control  expenditure  of  general  obligation  bond 
funds  held  in  the  City  treasury  and  slated  for  the  improvement  of 
public  school  facilities  in  the  City.  We  previously  advised  the 
Controller  that  once  the  Board  of  Supervisors  appropriates  such 
bond  funds  to  the  District,  neither  the  Controller  nor  the  Board 
of  Supervisors  exercises  any  control  over  the  funds.  ( See  S.F. 
City  Attorney  letter  opinions  dated  April  28,  1989,  p.  3,  and  May 
9,  1989,  p.  3,  copies  attached.)  We  reasoned  that  because  the 
District  is  fiscally  independent  pursuant  to  Education  Code 
section  42647,  the  Board  of  Education  has  complete  control  of  the 
bond  funds  and  may  spend  the  money  on  school  improvements  as  it 
sees  fit . (Id. ) 

In  a related  context,  the  California  Supreme  Court  long  ago 
held  in  Esbera  v.  Badaracco,  supra , 202  Cal.  110,  that  the  San 
Francisco  Board  of  Supervisors  has  no  discretion  to  revise, 
change  or  modify  the  budget  presented  by  the  Board  of  Education, 
but  must  fix  the  tax  rate  to  raise  the  money  specified  in  the 
Board  of  Education's  budget.  (Id.,  p.  121.)  Relying  on  Esbera, 
San  Francisco  Community  College  Dist.  v.  City  and  County  of  San 
Francisco  (1976)  58  Cal.App.3d  387,  390,  and  article  XIII, 
section  21  of  the  California  Constitution,  we  previously  advised 
the  Board  of  Supervisors  that  even  a Charter  amendment  could  not 
confer  on  the  Board  the  authority  to  review  and  act  upon  the 
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proposed  annual  budget  of  the  District.!/  (s.F.  City  Attorney 
Opn.  , No.  78-26,  copy  attached.)  We  noted: 

The  law  is  clear  that  the  Board  of  Supervisors  is  merely 
the  instrumentality  through  which  the  tax  levy  for  school 
purposes  is  to  be  accomplished. 

(Id. , p.  5,  citing  Esberg,  supra , at  p.  120.) 

In  conclusion,  the  Controller  has  limited  accounting 
responsibilities  but  no  management  or  oversight  duties  with 
respect  to  expenditure  of  District  funds.  Neither  the  Controller 
nor  the  Board  of  Supervisors  has  any  authority  to  control  the 
expenditure  of  general  obligation  bonds  slated  for  public  school 
improvements.  There  are  ample  controls  in  state  law  to  ensure 
that  the.  District  remains  fiscally  accountable  and  properly 
manages  its  resources. 


U Article  XIII,  Section  21  of  the  California  Constitution 
provides:  "Within  such  limits  as  may  be  provided  under  Section 

20  of  this  Article,  the  Legislature  shall  provide  for  an  annual 
levy  by  county  governing  bodies  of  school  district  taxes 
sufficient  to  produce  annual  revenues  for  each  district  that  the 
district's  board  determines  are  required  for  schools  and  district 
functions . " 


BARBARA  SOLOMON 
Deputy  City  Attorneys 


APPROVED : 


LOUISE  H.  RENNE 
City  Attorney 
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furnished  with  a statement  of  the  amount  earned  and  an  itemization  of  the  amounts  withheld 
therefrom  under  requirements  of  the  law  or  by  direction  of  the  employee. 

The  payroll  warrants  shall  show  the  closing  date  of  the  pay  period  for  which  issued  and  the  date  of 
issue  and  a statement  that  it  is  drawn  by  order  of  the  governing  board  of  the  district  and  shall  bear 
the  signature  of  the  county  auditor. 

To  obtain  the  advantage  of  a uniform  pay  period  and  pay  date  within  school  districts,  the  payroll 
procedure  may  specify  the  ending  date  of  the  pay  period  and,  notwithstanding  Sections  42644,  45040, 
and  45048,  the  date  of  issue  for  payroll  warrants,  except  that  the  issue  date  shall  be  on  or  before  the 
10th  calendar  day  following  the  end  of  the  pay  period.  The  payroll  procedure  may  provide  for  salary 
payments,  including  salary  advances,  more  frequently  than  once  a month. 

The  payroll  procedure  may  provide  for  payroll  orders  authorizing  salary  payments  to  individual 
employees  on  a continuing  basis  until  * * * notifications  of  changes  or  adjustments  are  submitted  by 
the  school  districts,  provided  that  an  itemized  listing  of  payments  made  under  this  procedure  is 
furnished  to  the  school  district  on  or  before  the  date  of  issue  of  the  payroll  warrants. 

The  payroll  order  may  direct  the  transfer  from  the  districts’  funds  to  a clearing  fund  in  the  county 
treasury,  to  be  known  as  the  schools  payroll  revolving  fund,  of  the  total  of  the  amount  of  the  payroll 
warrants  to  be  issued  under  the  order  to  the  end  that  payroll  warrants  for  all  districts  may  be  drawn 
against  a single  revolving  fund.  The  payroll  order  may  further  direct  the  transfer  from  the  districts’ 
funds  of  the  totals  of  the  various  deductions  set  forth  therein  to  the  trust  funds  in  the  county 
treasury  entitled  to  receive  credit  for  them  and  may  further  direct  the  proper  disbursement  of  such 
trust  amounts. 

When  the  payroll  procedure  provides  for  payment  of  salary  once  each  month  the  payment  shall  be 
made  on  the  last  working  day  of  the  month  as  required  by  Section  45166. 

(Amended  by  Stats.1987,  c.  1452,  § 355.) 

Historical  and  Statutory  Notes 

1987  Legislation 

Legislative  findings,  declarations  and  intent  relating  to 
Stats.1987,  c.  1452,  see  Historical  Note  under  § 1007. 

§ 42646.3.  Payroll  clearance  fund 

A payroll  clearance  fund,  for  the  purpose  of  consolidating  and  balancing  payroll  deductions  and 
other  payroll  accounting  purposes  for  one  or  more  school  district  employees  whose  salary  is  paid 
from  one  or  more  funds,  may  be  established  by  the  governing  board  of  the  school  district  or,  if  the 
district  operates  under  the  payroll  procedures  set  forth  in  Section  42646,  by  the  county  superintend- 
ent of  schools. 

(Added  by  Stats.1987,  c.  586,  § 6.) 

§ 42647.  Drawing  of  warrants  by  district  on  county  treasurer,  form;  reports,  statements  and 
other  data;  records;  forwarding  to  superintendent  of  public  instruction  for  approval 
or  disapproval 

With  the  approval  of  the  Superintendent  of  Public  Instruction,  the  governing  board  of  a unified 
school  district,  or  district  with  over  10,000  average  daily  attendancei  may  cause  to  be  drawn  all 
warrants  on  the  county  treasurer  against  all  the  funds,  except  debt  service,  of  the  district  in  the 
county  treasury  in  the  payment  of  the  expenses  of  the  district.  The  warrants  shall  be  issued  by  a 
person  designated  as  the  district  auditor  or  district  disbursing  officer  for  the  school  district  on  the 
county  treasurer  in  favor  of  the  persons  entitled  thereto  in  payment  of  all  claims  chargeable  against 
the  district  which  have  been  legally  examined,  allowed,  and  ordered  paid  by  the  governing  board. 
The  district  auditor  shall  issue  warrants  on  the  county  treasurer  for  all  debts  and  demands  against 
the  district  when  the  amounts  are  fixed  by  law.  The  form  of  the  warrant  shall  be  as  prescribed  by 
the  governing  board  and  approved  by  the  county  auditor  or  county  treasurer  having  jurisdiction. 

Notwithstanding  Section  42631,  the  cost  of  printing  the  warrants  shall  be  borne  by  the  district 

No  county  officer  shall  be  responsible  for  producing  reports,  statements,  and  other  data  relating  to 
or  based  on  these  payments  of  the  expenses  of  the  districts.  Those  districts  issuing  warrants  as 
provided  by  this  section  shall  provide  the  county  superintendent  of  schools,  in  the  form  prescribed  by 
him  or  her,  with  the  data  necessary  to  make  retirement  reports  and  other  reports  required  of  him  or 
her  by  law.  All  warrants,  vouchers,  and  supporting  documents  shall  be  kept  by  the  school  districts 
that  draw  their  own  warrants. 

Additions  or  changes  Indicated  by  underline;  deletions  by  asterisks  * * * 
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Cros*  Reference* 

Food  service  personnel,  payment  of  wages  and  benefits 
from  cafeteria  fund,  see  § 39902. 
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Notwithstanding  Section  27005  of  the  Government  Code,  or  any  other  section  requiring  orders  for 
warrants  or  warrants  to  be  signed  by  the  county  superintendent  of  schools  or  the  county  auditor,  or 
both,  the  county  treasurer  shall  pay  the  warrant,  if  money  is  available. 

Notwithstanding  Section  41000,  except  for  assessing  and  tax  collecting,  the  county  auditor  and  the 
county  treasurer  may  charge  those  districts  that  draw  their  own  warrants  for  the  cost  of  all  fiscal 
services. 

The  person  authorized  by  the  governing  board  of  the  district  to  issue  warrants  pursuant  to  this 
section  shall  execute  an  official  bond  in  an  amount  fixed  by  the  governing  board  conditioned  upon  the 
faithful  performance  of  his  or  her  duties  under  this  section.  A county  superintendent  of  schools  or  a 
county  auditor  shall  not  be  liable  under  the  terms  of  their  bonds  or  otherwise  for  any  warrant  issued 
pursuant  to  this  section.  It  is  not  intended  that  this  provision  shall  be  applied  so  as  to  impair  the 
obligation  of  any  contract  in  the  bond  of  such  officer  in  effect  on  the  effective  date  of  this  section. 

A listing  of  the  warrants  issued  under  this  section  by  each  school  district  shall  be  forwarded  to  the 
county  auditor  having  jurisdiction,  upon  his  or  her  request,  and  to  the  county  superintendent  of 
schools  having  jurisdiction  over  the  district  on  the  same  day  warrants  are  issued.  The  listing,  which 
may  be  magnetic  tape,  punched  cards,  or  in  other  form,  shall  report,  among  other  things,  the  warrant 
number,  date  of  the  warrant,  amount  of  the  warrant,  the  name  of  the  payee,  and  the  fund  on  which 
drawn. 

The  form  and  content  of  the  warrant  listing  shall  be  as  prescribed  by  the  governing  board  and 
approved  by  the  county  auditor  having  jurisdiction. 

Each  unified  school  district  or  district -with  over  10,000  average  daily  attendance  which  issues 
warrants  pursuant  to  this  section  shall  furnish  monthly  to  the  county  superintendent  of  schools  and 
the  county  auditor  of  the  county  of  jurisdiction,  upon  his  or  her  request,  a statement  showing  for  the 
current  fiscal  year  to  date,  for  each  required  expenditure  classification,  the  amount  budgeted,  actual 
expenditures,  encumbrances  and  unencumbered  balances.  . ..  i 

In  order  to  obtain  the  approval  of  the  Superintendent  of  Public  Instruction,  a unified  school 
district,  or  district  with  over  10,000  average  daily  attendancet  shall  file  a written  application  with  the 
county  superintendent  of  schools  of  jurisdiction.  Upon  receipt  of  an  application  from  the  district,  the 
county  superintendent  of  schools  shall  cause  a survey  to  be  made  of  the  district’s  accounting  controls 
by  an  independent  certified  public  accountant  or  public  accountant  in  accordance  with  standards 
prescribed  by  the  Department  of  Finance.  The  certified  public  accountant  or  public  accountant  shall 
report  his  or  her  findings  and  recommendations  to  the  county  superintendent,  county  auditor,  and  to 
the  applicant  district  , 

The  county  superintendent  shall  forward  the  district's  application,  together  with  his  or  her  other 
recommendations  and  the  recommendations  of  the  county  auditor  and  a report  of  the  survey,  to  the 
Superintendent  of  Public  Instruction  for  approval  or  disapproval  of  the  application.  The  Superin- 
tendent of  Public  Instruction  shall  approve  the  application  only  if  he  or  she  finds  that  the  accounting 
controls  of  the  district  are  adequate.  If  the  Superintendent  of  Public  Instruction  determines  that 
these  controls  are  inadequate,  he  or  she  shall  disapprove  the  application. 

The  county  superintendent  of  schools  shall  be  reimbursed  for  all  costs  incident  to  the  accounting 
controls  survey  made  pursuant  to  the  district's  application  from  the  district's  funds. 

When  approved  by  the  Superintendent  of  Public  Instruction,  the  issuance  of  warrants  pursuant  to 
this  section  shall  be  effective  at  the  beginning  of  the  fiscal  year  if  the  approval  had  been  made  prior 
to  the  preceding  first  day  in  January,  In  the  event  that  the  issuance  of  warrants  has  been 
disapproved,  the  Superintendent  of  Public  Instruction  and  the  county  superintendent  of  schools  shall 
state  the  specific  steps  which  must  be  taken  by  the  school  district  in  order  to  receive  approval.  If  at 
any  time  the  county  superintendent  of  schools  determines  that  the  accounting  controls  of  the  district 
have  become  inadequate,  he  or  she  may  recommend  to  the  Superintendent  of  Public  Instruction  that 
the  approval  be  revoked,  to  be  effective  on  the  first  day  of  the  next  following  fiscal  year. 
(Amended  by  Stats.1978,  c.  843,  p.  2658,  § 14;  Stats.1982,  c.  466,  p.  2016,  § 33;  Stats.1984,  c.  482, 
§ 9.1,  eff.  July  17,  1984.) 

§ 42649.  Repealed  by  Stats.1985,  c.  294,  § 2 
Historical  and  Statutory  Notes 

Prior  to  repeal,  § 42649  was  amended  by  Stats.1984,  c.  198>  Legislation. 

894  § 4 See  now  6 1340  Another  § 42649,  added  by  Stats.1977,  c.  533,  p.  1735, 

§ 3,  was  renumbered  § 42649.5  and  amended  by  Stats.  1981, 
c.  714,  p.  2615,  § 90. 

Additions  or  changes  Indicated  by  underline;  deletions  by  asterisks  • • • 
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Office  of  City  Attorney 


City  and  County  of  San  Francisco: 


Louise  H.  Renne, 
City  Attorney 


Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 
(415)  554-3938 


April  28,  1989 


Samuel  D.  Yockey 

Controller 

109  City  Hall 

San  Francisco,  CA  94102 

Re:  Public  School  Facilities 

System  Improvement  Bonds,  1988 

Dear  Mr . Yockey: 

The  voters  of  San  Francisco  in  June  of  1988  authorized 
$90  million  of  general  obligation  bonds  to  be  sold  for  public 
school  improvements.  Of  that  $90  million,  $35  million  has  been 
sold  and  deposited  in  the  Treasury  of  the  City.  The  questions 
raised  by  your  office  are: 

o Must  the  San  Francisco  Unified  School  District  comply 
with  affirmative  action  programs  adopted  by  the  City, 
specifically  Chapter  12D  of  the  San  Francisco 
Administrative  Code  in  the  expenditure  of  Prop  A bond 
funds ; 

o Whether  the  South  African  divestment  ordinance  adopted 
by  the  Board  of  Supervisors  applies  to  expenditure  of 
Prop  A bond  funds;  and 

o Whether  the  Board  of  Education  must  use  the  services  of 
the  City  Purchaser  and  other  agencies  of  the  City 
government  in  implementing  the  program  to  rehabilitate 
public  schools  in  San  Francisco  funded  from  the  proceeds 
of  Prop  A bond  funds  in  the  Treasury. 

Your  questions  will  be  answered  in  the  order  stated. 

The  Board  of  Education  is  a separate  legal  entity  created 
under  provisions  of  state  law  and  does  not  draw  its  powers  from 
the  Charter  of  the  City  and  County  of  San  Francisco.  See  Esbe rg 
Yjl  Badaracco  (1927)  202  Cal.  110.  The  Court  stated  in  that  case 
that  the  school  affairs  of  the  City  and  County  of  San  Francisco 
are  subject  to  and  controlled  by  general  law  and,  in  all  matters 
of  conflict,  the  general  law  must  prevail. 
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The  City  and  County  of  San  Francisco  was  requested  by  the 
Board  of  Education  to  place  a proposition  on  the  ballot  to 
authorize  the  issuance  of  $90  million  of  general  obligation  bonds 
to  pay  for  the  cost  of  removing  asbestos  and  upgrading  public 
schools  in  the  City  and  County.  The  voters  approved  the 
proposition  in  June  1988,  and  in  July  of  1988,  $35  million  of  the 
authorization  was  sold  by  the  City  and  the  money  deposited  in  the 
Treasury  of  the  City. 

The  Charter  of  San  Francisco  does  not  provide  a procedure 
for  the  issuance  of  general  obligation  bonds.  Rather  it  adopts 
state  law  which  is  found  in  the  Government  Code  of  the  State  of 
California  commencing  with  Section  43600.  Section  43628  provides 
in  part  that  the  proceeds  of  the  sale  of  bonds  shall  be  placed  in 
the  Treasury  of  the  public  agency  to  the  credit  of  the  proper 
improvement  fund  and  applied  exclusively  to  the  purpose  and 
object  recited  in  the  ordinance.  The  ordinance  referred  to  by 
Section  43628  of  the  Government  Code  is  the  ordinance  calling  the 
special  election  and  consolidating  it  with  the  general  election, 
which  stated  that  the  purpose  of  the  bond  authorization  entitled 
"Public  School  Facilities  System  Improvement  Bonds,  1988,”  to 
incur  a bonded  indebtedness  of  $90  million  for  the  improvement  of 
the  public  school  facilities  of  the  City  and  County  of 
San  Francisco. 

The  bond  funds  on  deposit  in  the  Treasury  of  the  City  are 
to  be  used  only  for  the  purposes  set  forth  in  the  ordinance, 
which  are  the  reconstruction  and  rehabilitation  of  public  school 
facilities  under  the  control  of  the  San  Francisco  Board  of 
Education.  The  Board  of  Education  has  the  power  to  award 
contracts  and  purchase  materials  for  the  construction  of  these 
facilities.  The  City  and  County  of  San  Francisco,  under  its 
Charter,  must  yield  to  the  authority  of  San  Francisco  Board  of 
Education  under  general  law  in  carrying  out  the  policy  of  the 
Board  of  Education. 

Section  40000  of  the  Education  Code  provides  that  a county 
board  of  education,  in  this  case  the  San  Francisco  Unified  School 
District,  may  provide  for  the  purchase  of  school  supplies  by  the 
county  superintendent  of  schools,  or  when  it  is  so  directed  by 
the  county  superintendent  of  'schools,  by  a county  purchasing 
agent.  This  has  not  occurred  in  San  Francisco.  The  county 
superintendent  of  schools  has  not  designated  the  City  Purchaser 
to  purchase  materials  for  the  San  Francisco  Unified  School 
District . 
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The  San  Francisco  Unified  School  District  has  complete 
control  of  expenditure  of  its  funds.  Section  42647  of  the 
Education  Code  provides  that  with  the  approval  of  the  state 
Superintendent  of  Public  Instruction,  the  governing  board  of  a 
unified  school  district,  or  district  with  over  10,000  average 
daily  attendance,  may  cause  to  be  drawn  all  warrants  on  the 
county  treasurer  against  all  the  funds,  except  debt  service,  of 
the  district  in  the  county  treasury  in  the  payment  of  the  expenses 
of  the  district.  That  procedure  has  now  been  implemented  in 
San  Francisco. 

Upon  completion  of  the  sale  of  the  Proposition  A bonds,  the 
proceeds  of  the  sale  were  deposited  in  the  county  treasury 
impressed  with  the  trust  for  school  district  purposes.  The  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco 
appropriated  the  funds  to  the  San  Francisco  Unified  School 
District  authorizing  the  expenditure  of  these  funds  for 
Proposition  A purposes.  Pursuant  to  the  provisions  of  Section 
42647  of  the  Education  Code,  the  proceeds  of  the  Proposition  A 
bond  sale  became  funds  under  the  control  of  the  San  Francisco 
Board  of  Education,  which  could  authorize  warrants  to  be  issued 
solely  by  the  person  designated  as  the  district  auditor  or 
district  disbursing  officer.  The  Controller  of  the  City  and 
County  of  San  Francisco  no  longer  exercises  control  over  the 
funds  pursuant  to  the  State  Education  Code,  specifically.  Section 
42647. 

You  are  advised  that  the  Controller  has  no  authority  to 
demand  that  the  San  Francisco  Board  of  Education  use  the  City 
Purchaser  or  any  other  department  of  the  City  and  County  of 
San  Francisco  in  implementing  the  expenditure  of  Prop  A bond 
funds.  You  are  advised  that  the  San  Francisco  Unified  School 
District  does  not  need  to  comply  with  Charter  12D  of  the 
San  Francisco  Administrative  Code  in  expenditure  of  'Prop  A bond 
funds,  nor  is  it  obligated  to  enforce  the  South  African 
divestment  ordinance  in  the  expenditure  of  Prop  A bond  funds. 
Further,  the  Board  of  Education  is  not  required  to  use  the 
services  of  the  City  Purchaser  and  other  agencies  of  the  City 
government  in  implementing  the  program  to  rehabilitate  public 
schools  in  San  Francisco  funded  from  the  proceeds  of  Prop  A bond 
funds . 
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You  are  advised  accordingly. 


Very  truly  yours. 


LOUISE  H.  RENNE 
City  Attorney 


ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 
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Office  of  City  Attorney 


City  and  County  of  San  Francisco: 


Louise  H.  Renne, 
City  Attorney 


Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 
(415)  554-3938 


May  9,  1989 


Samuel  D.  Yockey 

Controller 

109  City  Hall 

San  Francisco,  CA  94102 

Re:  Proposition  A School  Bond  Funds,  Public 

School  Facilities  Improvement  Bonds,  1988 

Dear  Mr.  Yockey: 

Subsequent  to  the  letter  of  April  28,  1989  concerning  the 
expenditure  of  Proposition  A bond  funds,  you  have  asked  for 
clarification  between  the  April  28th  letter  and  Opinion 
No.  75-90  previously  issued  by  the  Office  of  the  City  Attorney. 
You  pose  the  following  question:  Have  circumstances  or  changes 

in  law  occurred  since  the  time  that  Opinion  No.  75-90  was  issued 
by  the  Office  of  the  City  Attorney? 

The  answer  to  your  question  is  “yes."  There  has  been  a 
change  of  law  since  the  opinion  was  written.  Opinion  No.  75-90 
advised  the  Board  of  Supervisors  in  July  1975  as  follows: 

1.  Upon  completion  of  a bond  sale  the  proceeds  of 
the  sale  must  be  deposited  in  the  Treasury  of 
the  City.  The  Board  of  Supervisors  must  first 
appropriate  the  money  in  order  for  it  to  be 
expended  on  behalf  of  the  San  Francisco  Unified 
School  District. 

2.  The  bond  funds  appropriated  by  the  Board  of 
Supervisors  would  have  to  be  expended  pursuant 
to  the  provisions  of  San  Francisco  City's 
Charter;  that  is,  warrants  issued  by  the 
Controller  of  the  City. 
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3.  The  opinion  did  state  that  the  San  Francisco 

Unified  School  District  could  use  its  own  forces 
for  purchasing  activities  and  also  provided  that 
architectural  services  for  school  construction 
would  have  to  be  performed  by  the  Bureau  of 
Architecture  under  the  Director  of  Public 
Works . 

Section  42647  of  the  Education  Code  was  added  as  a new 
section  in  1976  operative  April  30,  1977.  This  section  provides, 
in  part,  that  with  the  approval  of  the  superintendent  of  public 
instruction,  the  governing  board  of  a unified  school  district,  or 
district  with  over  10,000  average  daily  attendance,  may  cause  to. 
be  drawn  all  warrants  on  the  county  treasurer  against  all  the 
funds,  except  debt  service,  of  the  district  in  the  county 
treasury  in  the  payment  of  the  expenses  of  the  district.  The 
Education  Code  section  mentioned  above,  as  adopted,  provides 
plenary  authority  to  the  San  Francisco  Unified  School  District  to 
issue  warrants  on  School  Department  funds  deposited  with  the 
Treasurer  of  San  Francisco.  This  statute  upon  which  reliance  was 
made  in  the  letter  of  April  28,  1989,  did  not  exist  in  1975. 

Upon  reviewing  Opinion  No.  75-90,  and  the  current  law,  you 
are  advised  as  follows: 

1.  When  general  obligation  bonds  are  authorized  by 
the  voters  for  School  District  purposes,  the 
Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  has  the  sole  authority  to  direct 
the  sale  of  those  bonds  pursuant  to  Government 
Code  Sections  43600  to  43638. 

2.  Upon  the  completion  of  the  bond  sale  and 
proceeds  having  been  deposited  in  the  Treasury 
of  the  City,  the  Board  of  Supervisors  would  have 
to  appropriate  the  money  in  order  for  the  money 
to  be  expended  by  the  District. 

3.  Once  the  money  has  been  appropriated  to  the 
Unified  School  District,  the  provisions  of 
Section  42647  of  the  Education  Code  become 
applicable  and  the  Board  of  Education  can 
designate  a person  to  issue  warrants  on  the 
funds  so  deposited  in  the  Treasury  of  the  City. 


Samuel  D 


Yockey 


3 


May  9,  1989 


4.  The  Education  Code  and  Public  Contracts  Code 

provides  that  any  unified  school  district  in  the 
State  of  California  can  perform  public  works 
under  the  authority  invested  in  it  by  the 
Education  Code. 

You  are  advised  that  Opinion  75-90  is  not  in  conflict  with 
the  letter  sent  to  you  on  April  28,  1989  since  state  law  has 
changed  to  permit  the  San  Francisco  Board  of  Education  to  expend 
funds  on  deposit  in  the  Treasury  to  its  credit.  The  Board  of 
Supervisors  still  must  appropriate  the  funds  upon  completion  of 
the  sale  of  general  obligation  bonds  for  School  District 
purposes.  The  Board  of  Supervisors  must  direct  the  sale  of  any  • 
bonds  previously  authorized  by  the  electorate;  the  San  Francisco 
Unified  School  District  is  not  required  to  use  the  services  of 
the  City  Purchaser;  and  the  Board  of  Education  has  full  authority 
under  the  Education  Code  and  Public  Contracts  Code  to  let 
construction  contracts  once  the  money  has  been  appropriated  by 
the  Board  of  Supervisors. 


Very  truly  yours, 

LOUISE  H.  RENNE 
City  Attorney 


ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 


RAK : kc 


cuy  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 
ary  attorney 
ctty  hall 


March  17,  1978 


OPINION  NO.  78-26 


SUBJECT:  Preparation  of  Charter  Amendment 

which  would  provide  that  the  Board 
of  Supervisors  be  empowered  to 
review  and  act  upon  the  proposed 
annual  budget  of  the  San  Francisco 
Unified  School  District 

REQUESTED  BY:  Honorable  Dianne  Feinstein,  President 

San  Francisco  Board  of  Supervisors 

PREPARED  BY:  Thomas  A.  Toomey,  Jr. 

Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  authority  be  conferred  on  the  Board  of  Supervisors 
by  Charter  to  review  and  act  upon  the  proposed  annual  budget 
of  the  San  Francisco  Unified  School  District? 

CONCLUSION 

No. 

ANALYSIS 

Supervisor  Dianne  Feinstein  has  requested  that  the 
City  Attorney  prepare  a charter  amendment  which  would  pro- 
vide that  the  Board  of  Supervisors  be  empowered  to  review 
and  act  upon  the  proposed  annual  budget  of  the  San  Francisco 
Unified  School  District. 

There  is  no  question  that  the  school  system  of  the 
state  is  a matter  of  general  concern  as  distinguished  from  a 
"municipal  affair"  as  that  term  is  considered  in  connection 
-with  charter  cities.  By  Article  IX  of  the  Constitution  of 
the  State  of  California  the  people  of  the  state  have  made 
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the  school  system  a matter  of  state  supervision,  and  judicial 
declarations  to  the  same  effect  are  numerous.  Esberg  vs. 
Badaracco , 202  Cal.  110;  Hall  vs.  City  of  Taft,  47  Cal. (2) 

177;  Madsen  v.  Oakland  Unified  School  District,  45  CA (3)574 ; 
Lansing  vs.  Board  of  Education,  7 Cal.App.(2)  211. 

In  Hall  vs.  City  of  Taft  (supra)  the  Supreme  Court 
of  the  State  of  California  stated: 

"...  the  power  of  the  state  legisla- 
ture over  the  public  schools  is  plenary, 
subject  only  to  any  constitutional  restrictions 
(citing  cases) . The  public  school  system  is 
of  statewide  supervision  and  concern  and  legis- 
lative enactments  thereon  control  over  attempted 
regulation  by  local  government  units.  (citing 
cases)  It  (the  education  of  the  children  of 
the  state)  is  in  a sense  exclusively  the  func- 
tion of  the  state  which  cannot  be  delegated 
to  any  other  agency.  The  education  of  the 
children  of  the  state  is  an  obligation  which 
the  state  took  over  to  itself  by  the  adoption 
of  the  Constitution.  To  accomplish  the  purposes 
therein  expressed  the  people  must  keep  under 
their  exclusive  control,  through  their  represen- 
tatives, the  education  of  those  whom  it  permits 
to  take  part  in  directing  the  affairs  of  the 
state.  School  districts  are  agencies  of  the 
state  for  the  local  operation  of  the  state 
school  system. " 

The  City  and  County  of  San  Francisco  is  a chartered  city 
pursuant  to  the  authority  of  Article  XI,  Section  5,  of  the 
California  Constitution  and  as  such  it  has  provided  in  its 
charter  for  a School  Board  as  authorized  by  Article  9,  Section 
16  which  provides  as  follows: 

"It  shall  be  competent,  in  all  charters 
framed  under  the  authority  given  by  Section  5 
of  Article  XI,  to  provide,  in  addition  to  those 
provisions  allowable  by  this  Constitution,  and 
by  the  laws  of  the  state  for  the  manner  in 
which,  the  times  at  which,  and  the  terms  for 
which  the  members  of  board  of  education  shall 
be  elected  or  appointed,  for  their  qualifications, 
compensation  and  removal,  and  for  the  number 
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which  shall  constitute  any  one  of  such 
boards . " 

This  section  of  the  State  Constitution  is  the  extent 
of  the  City's  authority  over  the  School  Board  and  all  school 
matters  which  are  of  statewide  concern.  The  City  in  adopting 
a charter  is  availing  itself  of  a constitutional  provision 
and  the  charter  therefore  is  limited  only  by  the  constitution 
and  the  charter  itself  with  respect  to  "municipal  affairs" 
but  is  controlled  by  general  laws  with  respect  to  matters 
of  statewide  concern. 

As  stated  above  school  matters  are  of  statewide  con- 
cern and  therefore  the  City  is  subject  to  the  general  laws 
and  the  constitution  concerning  them. 

Turning  to  the  specific  subject  of  a charter  amendment 
to  review  and  act  on  the  annual  budget  of  the  School  District 
there  is  a constitutional  provision,  several  state  statutes 
and  numerous  judicial  decisions  all  leading  to  the  conclusions 
that  the  City  cannot  review  and  act  upon  the  annual  budget 
of  the  School  District  cr  the  Community  College  District. 

Article  XIII,  Section  21  of  the  California  Constitution 
reads  as  follows : 

"Within  such  limits  as  may  be  provided 
under  Section  20  of  this  Article,  the  Legis- 
lature shall  provide  for  an  annual  levy  by 
county  governing  bodies  of  school  district 
taxes  sufficient  to  produce  annual  revenues 
for  each  district  that  the  district's 
board  determines  are  required  for  its  schools 
and  district  functions." 

Acting  pursuant  to  Section  21  (supra)  the  State  Legis- 
lature has  set  forth  by  state  statutes  the  roles  of  the  vari- 
ous agencies  in  setting  a budget  for  the  school  district. 

The  procedures  and  statutes  are  clearly  and  succinctly  set 
forth  in  San  Francisco  Community  College  District  vs.  City 
and  County  of  San  Francisco  (1976)  58  CA(3)  at  page  390  as 
follows : 


"The  roles  of  the  various  agencies 
and  officials  involved  in  making  budgets 
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for  school  districts  and  administering 
school  district  taxes  are  defined  in 
sections  of  the  Education  Code.  Section 
20607  provides  in  part  that  the  governing 
board  of  a school  district  shall  adopt 
and  file  its  budget  with  the  county  super- 
intendent of  schools,  the  county  board 
of  supervisors,  and  other  officials. 

Section  20701  provides  that  ' after  approving 
the  budget:  of  a school  district,  the  county 
superintendent  of  schools  shall  determine 
the  amount  of  money  which  must  be  provided 
by  a school  district  tax. ' Section  20702 
provides  that  the  difference  between  the 
school  district's  estimated  needs  and  its 
income,  as  determined  by  the  county  super- 
intendent of  schools,  shall  be  the  minimum 
amount  of  the  school  district  tax  to  be 
levied  by  the  board  of  supervisors  for  the 
particular  school  district.  Section  20703 
provides  that  'the  board  of  supervisors 
shall  fix  such  a rate  for  the  district  tax 
as  will  produce  the  amount  of  district  tax 
mcney  requested  by  the  particular  district. ' 
Section  20704,  which  describes  the  procedures 
to  be  followed  by  the  board  of  supervisors 
in  determining  the  tax  rate,  provides  in 
part  that  'the  board  of  supervisors  shall 
determine  the  rate  of  district  tax  necessary 
to  be  levied  as  follows:  (a)  They  shall  divide 

the  amount  of  taxes  as  required  to  be  raised 
by  the  unequalized  value  of  the  secured  roll 
. . . The  rate  shall  be  such  as  will  produce 

the  amount  determined  as  necessary  to  be 
raised  by  taxation  on  the  secured  roll.' 

Section  20705  provides  that  the  board  of 
supervisors  shall  annually,  levy  and  cause 
to  be  collected  a district  tax  for  each  school 
district  whose  budget  shows  a district  tax  to 
be  necessary. ' Section  20706  provides  that 
the  necessary  tax  levy  shall  be  made  by  the 
county  auditor  if  the  board  of  supervisors 
fails  to  do  so . " 
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The  lav;  is  clear  that  the  Board  of  Supervisors  is 
merely  the  instrumentality  through  which  the  tax  levy  for 
school  purposes  is  to  be  accomplished.  Esberg  vs.  Badaracco 
(supra  at  page  120) . Esberg  is  the  leading  case  for  the  firmly 
established  rule  that  "The  effect  of  this  framev/ork  of  laws 
surrounding  and  supporting  of  public  school  system  is  that 
the  acts  of  the  legislature,  within  constitutional  bounds, 
are  controlling  over  conflicting  provisions  of  freeholders' 
charters . " 


The  Esberg  decision  has  been  consistently  cited  and 
firmly  upheld  by  the  Courts.  The  Pasadena  J.C.  District  vs. 
Board  of  Supervisors  (1932)  216  Cal.  61;  Berkeley  Unified 
School  District  of  Alameda  Countv  vs.  City  of  Berkeley  (1956) 
141  CA(2)  841;  San  Francisco  Chancer  of  Commerce  vs.  City 

and  County  of  San  Francisco  (1969)  275  CA ( 2 ) 499;  San  Francisco 
Community  College  District  vs . City  and  County  of  San  Francisco 
(supra) . 


The  conclusion  is  inescapable  that  with  respect  to  the 
budget  of  the  San  Francisco  Unified  School  District  and 
the  Community  College  District  the  role  of  the  Board  of  Super- 
visors is  purely  ministerial.  The  source  of  the  budgeting 
process  for  the  School  Districts  is  the  State  Constitution 
and  it  is  a matter  of  statewide  concern.  An  amendment  to 
the  San  Francisco  Charter  cannot  confer  any  authority  on  the 
Board  of  Supervisors  to  review,  revise  or  change  the  school 
district  budget  in  any  way. 


Respectfully  submitted. 


Approved : 


> City  Attorney 


GEORGE  AGNOST 
City  Attorney 


By 


Thomas  A.  Toomey , Jr  1 
Chief  Deputy  City  Attorney 
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QUESTION  PRESENTED 


Does  Proposition  B,  the  charter  amendment  that  allows 
employees,  through  their  employee  organization,  to  collectively 
bargain  their  salaries  and  other  terms  and  conditions  of 
employment,  apply  to  City  officers? 

CONCLUSION 

No. 

ANALYSIS 

At  the  November  5,  1991  general  municipal  election,  San 
Francisco  voters  adopted  Proposition  B,  the  "collective 
bargaining  charter  amendment."  The  analysis  prepared  by  the 
Ballot  Simplification  Committee  and  printed  in  the  Voter 
Information  Pamphlet  sets  out  the  primary  purpose  of 
Proposition  B: 


Proposition  B is  a charter  amendment  that  would  allow 
employee  organizations  representing  most  City  workers 
to  negotiate  wages,  hours,  benefits  and  other  working 
conditions  through  collective  bargaining.  Employee 
organizations  would  have  a choice  of  this  extension  of 
collective  bargaining  or  having  their  terms  of 
employment  set  as  they  are  now.  The  decision  by  an 
employee  organization  to  choose  collective  bargaining 
would  be  permanent. 

Proposition  B also  provides  that  the  salaries  of  employees  not 
represented  by  employee  organizations  will  be  set  by  the  Mayor 
subject  to  Board  of  Supervisors  approval. 
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You  have  asked  whether  City  officers,  as  defined  by  Charter 
section  1.103,  are  "employees"  who  are  covered  by  the  collective 
bargaining  provisions  of  Proposition  B.l/  Based  on  settled 
rules  of  statutory  construction,  we  conclude  that  the  collective 
bargaining  provisions  of  Proposition  B do  not  apply  to  City 
officers. 

First,  and  most  fundamentally.  Proposition  B does  not 
include  the  word  MofficersM  when  describing  its  coverage: 

These  Sections  8.409  through  8.409-6,  inclusive,  shall 
apply  to  miscellaneous  employees  as  described  in 
Section  8.401  of  this  charter  and  including  employees 
of  San  Francisco  Unified  School  District  and  San 
Francisco  Community  College  District  to  the  extent 
authorized  by  state  law.  [Emphasis  added.] 

(Charter  section  8.409-1.) 

The  omission  of  any  reference  to  officers  in  Charter  section 
8.409-1  is  significant  when  contrasted  to  the  language  of  Charter 
section  8.401,  to  which  section  8.409-1  refers: 

This  section  shall  apply  to  all  officers  and  employees 
except  those  whose  compensations  are  specified  in  this 
charter  and  except  those  covered  in  Sections  8.402, 

8.403,  8.404  and  8.405.  (Emphasis  added.) 


1/  Charter  section  1.103  provides: 

The  officers  of  the  city  and  county  shall  be  the  officers 
elected  by  the  vote  of  the  people,  members  of  the  board  of 
education,  members  of  boards  and  commissions  appointed  by 
the  mayor,  members  of  the  juvenile  probation  and  adult 
probation  boards  or  committees,  members  of  the  board  of  law 
library  trustees,  the  superintendent  of  schools,  the  clerk 
of  the  municipal  court,  the  secretary  and  jury  commissioner 
of  the  superior  court,  the  executive  appointed  by  each 
board  or  commission  as  the  chief  executive  officer  under 
such  board  or  commission,  the  controller,  the  chief 
administrative  officer,  the  head  of  each  department  under 
the  chief  administrative  officer  and  the  coroner,  public 
administrator,  county  clerk,  tax  and  license  collector, 
recorder,  registrar  of  voters,  horticultural  commissioner, 
sealer  of  weights  and  measures,  and  such  other  officers  as 
may  hereafter  be  provided  by  law  or  so  designated  by 
ordinance . 
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The  compensations  of  the  attorney  appointed  by  the 
public  administrator  and  of  all  elective  and 
appointive  officers  of  the  city  and  county,  except 
members  of  the  board  of  supervisors  and  of  other 
boards  and  commissions,  the  superintendent  of  schools 
and  members  of  the  several  ranks  of  the  police  and 
fire  departments,  shall  be  fixed  in  accordance  with 
the  salary  standardization  provisions  of  this 
section.  [Emphasis  added.] 

Accordingly,  while  Charter  section  8.409-1  makes  no 
reference  to  City  officers.  Charter  section  8.401  explicitly 
distinguishes  between  employees  and  officers  and  includes  both 
within  its  coverage.  In  fact,  section  8.401  includes  a separate 
paragraph  to  emphasize  that  the  compensation  of  the  elective  and 
appointive  officers  is  set  by  salary  standardization.  If 
officers  were  not  intended  to  be  distinguished  from  employees, 
there  would  have  been  no  need  for  this  second  paragraph  of 
Charter  section  8.401. 

This  distinction  between  officers  and  employees  is  found 
throughout  the  Charter;  these  provisions  make  clear  that  when  the 
Charter  intends  to  cover  officers  as  well  as  employees,  it  does 
so  explicitly.  (See  e . g . Charter  §§  1.101,  3.301,  3.500,  8.101, 
8.105,  8.408  and  8.420,  all  of  which  expressly  include  employees 
and  officers  within  their  application.)^-/  The  distinction 
between  officers  and  employees  is  also  recognized  in  the 
California  Constitution  and  common  law.  (See  Cal.  Const.,  art 
XI,  §§  4,  5,  and  10;  City  Council  v.  McKinley  (1978)  80 
Cal.App.3d  204,  207;  see  also  San  Francisco  City  Attorney  Opinion 
No.  517  (1952)  [distinguishing  between  "appointive  offices"  and 
"appointive  positions"].) 


2/  Although  section  8.407  does  not  mention  officers,  and 
nonetheless  has  been  applied  to  officers,  there  is  simple 
explanation  for  this  result.  Section  8.407  was  added  solely  to 
serve  in  the  application  of  section  8.401.  In  other  words,  in 
practice  section  8.407  is  simply  a subdivision  of  charter  section 
8.401.  Since  section  8.401  had  already  stated  that  it  applied  to 
officers  as  well  as  employees,  there  was  no  need  for  section 
8.407  to  repeat  this  fact.  Proposition  B,  on  the  other  hand,  was 
not  adopted  to  clarify  the  operation  of  section  8.401.  On  the 
contrary.  Proposition  B is  intended  to  enable  broad  classes  of 
individuals  acting  through  their  designated  representative  to 
withdraw  from  the  coverage  of  section  8.401  and  collectively 
bargain  their  salaries  and  other  employment  benefits. 

Accordingly,  the  omission  of  the  word  "officer"  from  the  section 
8.409-1  is  significant. 
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Even  more  signif icantly,  some  provisions  of  Proposition  B 
explicitly  refer  to  officers  as  well  as  employees  where  it  is 
deemed  appropriate.  For  example/  section  8.409-3  describes  the 
respective  duties  of  the  parties  after  a Memorandum  of 
Understanding  has  been  approved  under  Proposition  B: 

Agreements  reached  pursuant  to  this  part  by  the 
authorized  representatives  for  the  City  and  County  of 
San  Francisco/  on  behalf  of  its  departments,  boards 
and  commissions,  and  the  authorized  representatives  of 
recognized  employee  organizations,  once  adopted  by  the 
board  of  supervisors,  shall  be  binding  on  the  City  and 
County  of  San  Francisco,  and  on  its  departments, 
boards,  commissions,  officers  and  employees  and  on  the 
recognized  employee  organizations  and  their 
successors,  and  all  employees  in  classifications  they 
represent . 

Under  settled  rules  of  statutory  construction,  the  omission 
of  the  word  "officer"  in  that  section  of  Proposition  B describing 
its  coverage  is  significant.  The  absence  of  the  term  indicates 
that  the  collective  bargaining  provisions  of  Proposition  B were 
not  intended  to  allow  officers  to  collectively  bargain  under  the 
provisions  of  this  charter  amendment.  As  one  court  has  explained: 

The  fact  that  a provision  of  a statute  on  a given 
subject  is  omitted  from  other  statutes  relating  to  a 
similar  subject  is  indicative  of  a different 
legislative  intent  for  each  of  the  statutes. 

[Citations.]  Where  a statute  with  reference  to  one 
subject  contains  a certain  vital  word,  omission  of 
that  word  from  a similar  statute  is  significant  to 
show  a different  intention. 

(Henniaan  v.  United  Pac.  Ins.  Co.  (1975)  53  Cal.App.3d  1,  8; 
Phillips  v.  San  Luis  Obispo  Countv  Department  of  Animal 
Regulation  (1986)  183  Cal.App.3d  372,  379  ["Where  the  Legislature 
has  employed  a term  or  phrase  in  one  place  and  excluded  it  in 
another,  it  should  not  be  implied  where  excluded"];  People  v. 
Woodhead  (1987)  43  Cal. 3d  1002,  1010.)  Accordingly,  the  omission 
of  the  word  "officer"  from  that  section  of  Proposition  B that 
defines  its  coverage  is  strong  evidence  that  its  collective 
bargaining  provisions  were  not  intended  to  apply  to  officers. 

This  conclusion  is  supported  by  other  rules  of  statutory 
construction.  Under  the  Meyers  Milias  Brown  Act  (Government  Code 
§§  3500  et  sea. : "MMBA" ) , elected  officials  are  not  considered 
employees  who  can  join  or  be  represented  by  public  employee 
organizations.  (Government  Code  §3501.)  Because  elected 
officials  will  not  be  represented  by  an  employee  organization  as 
of  January  2,  1992,  if  Proposition  B were  applied  to  City 
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officers,  the  salaries  and  benefits  of  elected  officers  would  be 
set  by  the  Mayor  and  approved  by  the  Board  of  Supervisors.  This 
construction  of  Proposition  B would  lead  to  two  absurd  results. 

First,  elected  officers  would  be  treated  differently  than 
other  City  officers,  although  nothing  in  Proposition  B suggests 
that  voters  intended  such  a result.  Second,  and  more 
significantly,  this  reading  of  Proposition  B would  mean  that 
under  the  collective  bargaining  provisions  of  Proposition  B,  the 
Mayor  would  set  his  or  her  own  salary,  an  inherent  conflict  of 
interest.  The  canons  of  statutory  construction  disfavor 
interpretations  leading  to  absurd  results.  (California  Mfrs. 
Assn,  v.  Public  Utilities  Commission  (1979)  24  Cal. 3d  836,  844; 
Countv  of  Fresno  v.  Clovis  Unified  School  Dist.  (1988)  204 
Cal.App.3d  417,  427;  Boslev  Medical  Group  v.  Abramson  (1984)  161 
Cal.App.3d  284,  291.) 

Further,  "in  ascertaining  legislative  intent,  the  courts 
should  consider  not  only  the  words  used,  but  should  also  take 
into  account  other  matters,  such  as  the  object  in  view,  the  evils 
to  be  remedied,  the  history  of  the  times,  legislation  upon  the 
same  subject,  public  policy  and  contemporaneous  construction." 
(Steilbera  v.  Lackner  (1977)  69  Cal.App.3d  780,  785.)  As  noted 
above,  the  primary  purpose  of  Proposition  B is  to  allow  employees 
represented  by  employee  organizations  to  choose  to  bargain 
collectively  over  their  salaries  and  benefits  (with  disputes 
settled  by  arbitration)  rather  than  having  them  set  under  the 
Charter.  It  is  the  expressed  policy  of  Proposition  B that  by 
providing  collective  bargaining  and  arbitration  of  disputes,  such 
disputes  could  be  resolved  "peacefully  and  equitably"  without  the 
possibility  of  strikes. 

Including  officers  within  the  scope  of  Proposition  B would 
not  further  this  express  policy.  Indeed,  as  noted  above,  elected 
officials  are  not  even  considered  employees  eligible  to  join 
employee  organizations  under  MMBA . This  fact  lends  further 
support  to  the  conclusion  that  the  collective  bargaining 
provisions  of  Proposition  B were  not  intended  to  apply  to  City 
officers . 

Moreover,  it  would  appear  that  including  officers  with  the 
scope  of  Proposition  B's  collective  bargaining  provisions 
contravenes  public  policy.  As  the  California  Supreme  court  has 
recognized,  "supervisory  or  managerial  employees  are  routinely 
excluded  from  the  bargaining  units  under  the  National  Labor 
Relations  Act."  (Fire  Fighters  Union  v.  City  of  Valleio  (1974) 

12  Cal. 3d  608,  618.)  The  policy  behind  this  rule  is  clear.  It 
would  be  anomalous  for  managers,  who  by  definition  represent  the 
employer  in  its  dealings  with  employees,  in  essence  to  sit  on 
both  sides  of  the  bargaining  table.  This  is  particularly  true 
with  respect  to  City  officers,  who  include  among  their  ranks  the 
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head  of  every  City  department.  At  least  with  respect  to 
negotiations  with  those  department  heads,  the  City  would  be 
without  a departmental  official  to  represent  the  City's 
interests.  Accordingly,  public  policy  favors  a construction  of 
Proposition  B that  excludes  City  officers  from  that  measure's 
coverage . 3/ 

Further  support  is  found  in  legislative  history  of  the 
Charter.  Before  1971  Charter  recodification,  the  Charter 
contained  a distinct  section  that  was  limited  to  making  clear 
that  the  salaries  for  "elective  and  appointive  officers  of  the 
city  and  county"  would  be  set  by  salary  standardization.  (Former 
charter  section  151.1.)  When  the  charter  was  recodified  in  1971, 
the  language  of  section  151.1  was  relocated  to  the  the  second 
paragraph  of  section  8.401,  set  out  above.  However,  that 
relocation  of  this  provision  was  not  intended  to  effect  any 
substantive  changes.  ( See  Charter  § 11.104. >4/  The  historical 
differentiation  between  employees  and  officers  further  supports 
the  conclusion  that  by  using  only  the  word  "employees"  in  the 
collective  bargaining  provisions  of  Proposition  B,  the  voters  did 
not  intend  to  include  officers. 

CONCLUSION 

For  the  reasons  discussed  above,  we  conclude  that  the 
collective  bargaining  provisions  of  Proposition  B do  not  apply  to 
officers,  as  defined  in  Charter  section  1.103.  Accordingly, 
these  officers  will  continue  to  have  their  salaries  determined  by 


3/  We  recognize  that  under  the  MMBA  the  only  supervisory 
employees  who  are  excluded  from  the  definition  of  employees  are 
elected  officials.  This  feature  of  MMBA,  however,  has  been 
questioned.  (Grodin,  Public  Employee  Bargaining  in  California: 
The  Meyer s -Mi lias-Brown  Act  in  the  Courts.  23  Hast.  L.J.  719,  740 
(1972)  ["The  act  appears  to  extend  representation  rights  to 
supervisory  and  managerial  employees  without  regard  to  their 
position  in  the  hierarchy  — a highly  questionable  proposition  to 
begin  with  in  view  of  the  inevitable  conflicts  of  interest 
involved"].)  Accordingly,  while  for  the  purposes  of  MMBA, 
non-elected  City  officers  may  choose  to  collectively  bargain  with 
the  City,  nothing  in  that  law  or  Proposition  B compels  the 
conclusion  that  officers  were  intended  to  be  covered  by 
Proposition  B. 

4/  Section  11.104  provides  that  "[i]n  case  of  any 
inconsistency  . . . between  the  provisions  of  any  section  of  this 
recodified  charter  and  the  corresponding  portion  of  the  charter 
of  January  8,  1932,  as  amended,  effect  shall  be  given  for  all 
purposes  whatsoever  to  the  portion  of  the  charter  of  January  8, 
1932,  as  amended." 
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the  salary  standardization  process  set  out  in  Charter  section 
8.401  and  8.407. 


Respectfully  submitted. 


BURK  E.  DEIj/VENTHAL 
RANDY  RIDDLE 
Deputy  City  Attorneys 


APPROVED : 

LOUISE  H.  RENNE 
City  Attorney 
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